Overview

Preface .....nnnnneeneeeiiiiiiiiiiiiiiiititttticct ettt bt e e s VII
TADLE Of CONLENES ......eeeeeneeeieeeeeiieiiecttee ettt e eeetree e seeaeteeseeasertessssseaeeesaas XI
Table Of ADDYeVIQLIONS ........cccocccueeeeiinieiiinieciieeeeesiteeeeeeseeeeeesseeeeeeseaees XXIX
INEPOAUCTION ...t 1
Part I: The Analytical Framework of Bijuralism.............ccccce..c....... 7
§ I The History of Civil Law in QUEDEC...........ceeeeeeeeveeieeeeieeeeeeiveeeensianeesnns 7
§ 2 Bijuralism and Mixed Legal SYStems ..........ccccoveeveecrierseerienirieeseennenane 29
§ 3 LAW ANA ECONOMUCS .....c...coeeveeaieieeiieiiiieeeeeeeeiieeeeseeessissesssssnesssssssnnnnseees 40
Part II: PrOPEILY.....ccccoviiieieieeteetr e 74
§ 4 Property in CiVIl LAW ...........oceueeeeieeeeceeeeeeeeeceeeeecteeeeveeseaeescsaeessveesnnns 74
§ 5 Property at COMMON LAW ..........ccc.ooeveeecueeeiiicinieiieeieeeeeesneeeessnsneeseeennns 113
§ 6 Equitable Property RiGRLS...........ceccveveeeveeecreeereeereeeereeresssessssessenssenns 161
§ 7 The Civil LaW TTUST .....ceeveeenieeieieieeeieeesiesteetseeeevesaeseeteaessessesaeneens 183
§ 8 Theory Of Property RIGALS.........cceeeeeeeeeeeeeseeeeeeeeeeiveeeseesssesesssesenens 193
§ 9 Property URJUSHLY GAINEd ..............cuoeeeeeeeeeeeeeeeeeeeeeeeeeeeereeeseseseserenanns 221
§ 10 Proprietary RESHIULION .............ccoueeveeueieeeeeeeseeeeereeesisesseseeessseesssesssnes 250

Bibliografische Informationen
http://d-nb.info/1204502714 digitalisiert durch


http://d-nb.info/1204502714

X Overview

Part III: Secured Transactions...........cccoccureceenecremnceeineceneneeenncenes 308
§ 11 The Law and Economics of Secured TranSactions ...............cccecuuueee... 308
§ 12 Security Interests in COMMON LAW ........ccooeeuuveeeeeciicuneeaaeiinreeeeneinvaeenns 322
§ 13 PPSA Security Interests and Property Law ............coccoeeecveeeeenccnnnennn. 339
§ 14 Security Interests in Civil Law ............cooccceievueieineiniiieenieeeneeeeieeen. 353
Part IV: Vertical Co-0rdination...........c.cccvcuveceneuninneuneenincenineneenees 386
§ 15 Federal and Provincial Notions of Property and Security.................. 386
§ 16 Property Rights in INSOIVENCY ........cccuveeeevvereeeirecceeeeereeeeceeseceneeevneens 405
Part V: Horizontal Co-0rdination............ccceeuvcereeuneeneecencrneeninennes 446
§ 17 International Property LaW ...........occcccveiieeeiriieiireiiueneeseiiireeesenesnseesens 446
§ 18 International Secured Transaction Law ..................cccoeeeeeevvevvvuvveennnns 462
§ 19 International Proprietary Restitution Law ................ccceevuveeeeecnnveennn. 484
CONCIUSION ..ottt 502
BibliograpRy......ccooeeeveeeeieieiiiieeeeeeeeee ettt 505
TADIE Of CASES ....eeeenneeeeaeeeeieeeeeeetee ettt ettt e st e s rte e sbeessae e e sseeesnee 539



Table of Contents

PFrEfCE ...ttt ettt ettt et e e e e e e e e s et ranaaaaes VII
Table Of ADDYEVIALIONS .........cccooviuueeeiaaeieiiiiieieieeeeceeeeeeseinrreesesseeeeenas XXIX
INErOAUCHION ... 1
AL The Problem ......cocoviiiiiiiniiiiieeeieeneee ettt ettt ssae st e s 1
B. OUINE ...ttt ettt e et e et e s re e s snae e e ae e e e e ennees 3
C. ANote On TerminolOgY .......ueeevreeereeeerrrerrieeeerreerereeeesreeeireeescsseessesesssees 5
Part I: The Analytical Framework of Bijuralism..............ccc............ 7
§ 1 The History of Civil Law in QUEDEC.............ccueecueeveuenieeieineeeeeeeeneeenne 7
A. The Conquest of QUEDEC.........ccccevuirirriirieiiniecienecteeteeee e 8
B. The Introduction of Equity in QUEDEC .........cccervirvirvieniieiereriese e 12
C.THE QUEDEC ACE......uueeeeeeveeeeeeeeeeeeeeeeeeeeeee et eeae e e eeiaae e s ssanes 14
D. The Abolition of the Seigneurial SYStem.........cccecveerviervivrrvrerreeseereeennnnnn 15
E. Extent of the Seigneurial System and Feudalism.............cccccoceverrreurennen.e. 16
L THE SCIGREUT ...ttt e st saeees 17
IL. The CEnSItAITes ...........ccoueevevrimcrenieeieireeieeieeienie e s e eve e ese e s eeas 17
III. The Seigneurial System and the Civil Law on Immovables............... 18
IV. The Seigneurial System After the Conquest.........coeeveeveevevieceeeereenens 18
V. Abolishment of the Seigneurial SyStem ..........ccoceeveerevieeveeeerieieeerennn, 19
VI. Legacy of the Seigneurial SyStem ...........cccceeveerievinireverenreerveeeeneas 21
F. United Canada, Codification, and Confederation..............eeeeeveeeereeveeennn. 21
L. The Durham Report ...........ccovviviiivienieieieeeeeeeeeeeee e 21
II. The Codification of 1866..............cccceereerivrevreeerieiereereereeeeeeereereerenns 23
III. The Code civil du Bas-Canada as a Code...........ocoereeveveeeeereanennee. 25
G. The Code Civil dit QUEDEC...........coceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeesesreeans 25
L Institutional HIStOTY ........ccccecervreriereieierieesieesesseesienesessesessesesnssesessens 25
I1. Scope Of the Project......cc.ecuicveviieeieeeerecieeteereeeeeeeeeeeve e 26
IIL. The Code civil du Québec as a COde ............ccoeevevveeeveeeceeeiieeereeeeenns 27

H. The Place of Civil Law in QUEDEC .........ccceeveeveeeiereeierecreeeeeeeeveeneenens 27



XII Table of Contents

§ 2 Bijuralism and Mixed Legal SYSIEMS .........ccccuveeeeeecureeeeeeiiriieeeecereereeenns 29
AL TermiNOIOZY ..ccveiiiiiiiiiiiiiiiientere ettt ettt see e sabe e e 29
L BIJUraliSIm...ccveeeiieiiiieeesiiteeeeeitee e eeeitee e s e satee e e e e taaeeeeeenneeesenasraneees 29
IT. Mixed Legal SyStems ........cooviiiiiiiieniiieiieeneteeite et sree e 29
B. Bijuralism in ACHON.........cocuiieiiiiiiiiiniiciteeee ettt sttt 30
I. The First Vector of Interaction: Common Law and Civil Law.............. 31
II. The Second Vector: Federal Law and Provincial Law......................... 34

1. The Concept of a Federal Common Law ..........cccccccvveeeveennneeennenn. 34

2. The Complimentary Relationship of Federal and Provincial Law ... 35

3. The INterpretation AcCt ...........c.ueeevuueeecoeeiesueeraiieeeeecieeeeieeesaeaens 36

a) Accepting DIVErSity .....cccceeeviiivriiirrieeeiercreee e erre e 37

b) The Notion of Property in Federal Law ............cccccvevvvinernnnnnnne. 37

c) The Notion of Security Interest in Federal Law ......................... 37

d) Competing Property Rights in Federal Law ..........ccccoccceevnnnnnnne 39

§ 3 LaW QNA ECONOMUCS ........ueeeeeereevveeeeeeeeeeeeeeeeeeseeeeeeieeeeeseeesesssssssssssnsees 40
AL Law’s AUtONOMY(?) ..evieiuirririieeeeiieesrieeeeeeeeseeseereeeereeesereeessseeeeseeenssneans 41
I FOrmaliSm ...oooumeiiiiiiiiiieeeiiccetceee ettt et ee e 42
IT. UtilitarianiSIm ...ccooeeeeeueeerneeeeiieeeniteeeiteeeiteeeite et e eere e e s aeeeesreaeenneas 45
IIL. REALISII....eeinueiiiiiiiieiiie ettt ettt e e ata e srre e et e e e snne e e naaeennrees 45

1. HOIMES ..ttt ettt seirte e ettt e e e eaae e s sebb e e e s s sanaaasanes 45

2. The Realist Challenge to Formalism........c.ccccoveveriviveenviennninnnnnenn. 46

a) Law’s Indeterminacy .......ccooveeevveenniiiiiiinnieeneieenneeeeseeeesieenne 46

b) The Incompleteness Theorem ..........ccccvveeeerivreeeineciveeessneieeeeenn. 47

3. Consequences of a Realist Approach.........cccceecveeeviveeecverecneeennenns 49

a) Taking Extrinsic Factors into ACCOUNt ........ccceecevveeieeecvvieeeennnnnes 49

b) The Role of Law in Legal Realism .........ccocceevierienieenncnnicenneen. 49

c) Adjudication is Law-MaKing.........ccceeceeeniiinniieiinieennneeneinenncen. 50

IV. Law and ECONOMICS .....ccoiuuiieiiieiiieiniieeieee et see et eeee e s snee s 50

1. From Legal Realism to the Economic Analysis of Law .................. 50

2. Coase’s Contribution ........c.eeeeviirrrieenriieenieeenineeeceeesseeeeesenessneenns 50

B. Economic Analysis of Law .....ccccccovviiemiinniieniiiinieeeeeeeeeeeeee e 53
I. Positive and Normative Economic Analysis of Law...........cccceecuveennneen. 53
II. The Normative Analysis of the Law ......c..cccccerverniecnenniinicnninneenee. 53

1. Welfare and EffiCiency ......cccoceeeverneeiieinenniiniiieeeceeeeeeeeeeee 53

2. Measures of EffiCiency......ccccevviiieiiiiiieiiieciiiiereecieeeeereeeee e 55

a) Pareto EffiCiency .....ccoceeeiiiiiiieiiiiiieeeeciteceesreee e 55

b) Kaldor-Hicks EffiCiency ........ccccvevreevieieineiineerineceeeeenncirnee e 56

III. The Positive Analysis of the Law .......ccccccooiiniiniiniinnninicniiinicen. 56

1. The Two Steps of Positive Economic Analysis of Law ................... 57

2. Turning Law Into NUMDETS ......coovviirrerinniiiiieiniceniieceieeeeieeeae 57

C. Law and Development .........ccooueeeieiiiieeniiieeeieenieeeieeesseeeneeeeeaneesavees 58

Lo LaW MALETS....coooieeiiiieeieeeeeeeeeeeeeeerreeteee e e e e e eeeeeeerannsreseaaaeeeeensnnnn 58



Table of Contents XIII

II Legal Origin ....ccovcieiiiiiiiiiiiiiieiiiiceiice e 61
1. Common Law and Efficiency ......ccc.ccoceeenieriiiiiinniinncinieniceeee, 61
2. The Legal Origin Theory .......ccccecviriveiiirniiinceeceenieeeeeeeiee s 62
3. The Legal Origin Theory and Comparative Law Theory................. 63
a) FunctionaliSm ......c.eeeeeeeiiriiiiiiiieiiiieeeeceeeeeeceee e 63
aa) Functionalism as a Comparative Law Theory...................... 63
bb) Functionalism and Legal Origin Theory........c.ccouveerrunnneen. 65
b) Legal Transplants .........ccccovviiiiiiiiiiiiiiiiiiiieciceecseeeeeene 65
III. Legal Origin Appraised.........cccocceviviiiiiiiniiiiiiiniieineeeneeeeeeeeeeeeae 66
1. Comparative Law Critique ........coccceeerueeenieeriieernieeenreeeneeeneienenns 66
2. The Colonial Approach..........ccccevviiiiiiiiiiiiiiiiiiiiiiiiceceeeeenne 68
a) History and InStitutions..........ccoovuiiieiiieeeiieeneenneeeeeeeeee e 68
b) The Impact of Institutions on Economic Development .............. 69
3. Bijuralism and Mixed Legal Systems in the Law-and-Economics
ANALYSIS oveieiiiiiiiieeiiee ettt ettt e et e s sat e e st e snnes 71
D. CONCIUSION. .....eiiiiiiiiiiiiieiiee ettt e et e e s s see e e s s sasnaeeesannes 73
Part II: PrOPErty .......c.ccocciiiiciecrececcnccie e 74
§ 4 Property in CiVil LaWw .........cc.ccooveiriviiiiiiiinieeeeteeseeeeeieessiaeessieeassvneens 74
A. Patrimony and Property ..........ccccceeveriierriennenneenienieeeesteeee e 75
I PatriImONY .c.oeeeueieiieiieeieet ettt ettt ettt et steeae et e savesbeensnens 75
1. Patrimony in Roman Law ........ccc.coccieeiiiniiininniennenencenee e 76
2. The Personal Theory of Patrimony ..........ccccceverveereensiennienseenneenns 76
3. Patrimony by ApPropriation ..........cceecueevueereeniessieesesseenneessensneens 78
II. From Patrimonial Rights to Property......c...ccocceeverveeieenceniiennienncenne. 78
ITI. TYPES Of PIOPEILY ....cccccvieeeieeeiiieeieeeieresteeseree s teeestaeesnsaessaaesavaeans 79
1. Corporeal and Incorporeal Property.........cccceeveeevensierseenceensiennnnenne 79
2. Movable and Immovable Property.........c.coceevereeveeneesreeseeneeceeneenne 80
B. Property Rights as Real Rights..........cccoeeviervienvieniienieeieeiecereeereeereeenenns 80
C. Ownership and Lesser Property Rights ........cccccoeeervccevereeneinsieceennnnnnns 82
L OWRNETSHIP ..ottt ettt et et be b eas 82
1. The Genesis of the Traditional Notion of Absolute Ownership....... 82
2. The Notion of Ownership as a Complete Right..........c.ccceevevenneen.n. 84
II. Lesser Property Rights ........cccveeieiviieeniicieieeecee et 84
1. Principal Property Rights .........cccccoeerererierierieirnneseseeseeee e 85
a) Usufruct, Use, and Servitude ........oooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenn 85
b) EMPRYEUSIS ...cuveevvieeiieieeeteeceeecteeeee et enee e 86
2. Accessory Property Rights........ccoeeeevieeeiseenieienieiniecesieieevenenns 86
II1. Ownership as a Property Right.......ccccceeevvririerieveecreeeeiereceeeeennes 87
D. Right and Object of Right..........cceeuvevviveiiiiriiiiiiieeeeeteeeeeeveee e 87
L PrOBIEM ...ttt 87

1. The Classical Notion of Property in the Code civil du Bas-Canada 89



X1V Table of Contents

2. Property in the Code civil du QUEDEC ..........ooveieiiiiiiiiiiiiincannns 90

L ADALYSIS.c.utetereieeeneeniiiintioren et e ettt 91
TIL. CONCIUSION ....evvviieeeniiieeeeeireeeeeeereeeeeenereeeessrateessssssarseeseessssaaasassnsnnes 93

E. Numerus Clausus in Civil LaW........cccccevriiiiiiiiniiiiiiiiniieeneniiiieeeenns 93
I. Innominate Principal Property Rights .........ccccccoooiiiiiiiiiiin 95
II. Restrictive Approach to Innominate Property Rights........................... 96
I11. The Addressee of the Numerus Clausus Principle ............ccccoeeeennin. 98

F. Acquisition of Ownership in Civil Law.........ccocooiniiiiininnninninnnnne 99
1. Inter Vivos Transfer of Property in Roman Law ..........cccoccoeiiinn. 100

II. The Shift to Consensualism in French Law .........ccccccooveiiiinnnnnnn. 102
III. Consensualism in Québec Law.......cc.ccoccevriiviiiiinnniiiiiinninnnennnnnn, 103
G. Restrictions on Alienability .......cccccccovveeiiiiiiiiiiiinnnieiinieeeeeceeineeeen 103
| B 5 T 1) o O OO OO STOUSPOUI ORI 104
L PUIPOSE ..eeeieiiiiiiiieciieitcintcsnteste et eeteesbs e s e as e e s s e st e e st eenss 105
IIL REQUITEMENLS .....ceeerreeiieiiieniiiniiniiciieinreeeneesne e seesseesrneestaesssaannes 106
TV. CONSEQUENCE ....coeneneeenieieenteneinienieiesicsssessrssssssseesseessesssenassesssaesns 106
H. Vindication of Property Rights............ccccooiiiniiiniiniiiiiiiciieeeiiene 106
L PrINCIPIE <.ttt ettt et a et 106

IL. Vindication of Incorporeal Property..........ccociriiiiiniiiniiiiicinennee. 107
III. Vindication of Property Held by Bankrupt Parties.............ccccoeeeeee. 108
IV. Assignability of the Right to Vindicate ...........cccceeviinnrinninnnnnnnennns 108

L. Possession in Civil Law ........oocooiiiiiiiiiinniininiiiiiiiiiniecnseeenieeeeeeenns 109
I. The Notion of POSSESSION. ......cccciiririeeiiiriiiiiiceieeriinnrrseeessnnnaeeenaas 109

IL. Acquisitive Prescription Through Possession ..........ccccoeveeiveeneennnnn. 110
II1. The POSSESSOTY ACHON .....ueeieueiiiieeeereeeesiieiisaeeesssresssseessssssassssesesses 111

§ 5 Property at Common Law ..................cccoueeveuiicisuiiiciinininneeeissieeesssesenns 113
AL Personal Property..........cocoieeeiireineeeeeeereecesneieensecssssssssssssssasesessansenns 113
L. Real and Personal ACtions ............ccccocoviiiniiinnniiiisrieeeeireeesireeeennaennnns 114

IL. Real and Personal Property...........c.cccocoeeiriiiiniiiiiininniiinnnieessneeenns 115

L. PrOPEILY....eeeiieeeiieeecete ettt ettt eee e eneeeesessansasesesssnaaas s s e s snanens 115

2. Real Property or Personal Property.............cccceevvvuiiiinnnniiniiinnnnnn. 117

3. ChoSes IN ACHOM .....eeeeriiiariiiiiiiinieeernicennteecsreessassssssaseeesseneanns 117

B. Property Rights in Personal Property ........cc.ccccovviiovinniinnnnnnicenieennnn, 117
L. Rights in Personal Property ...........c.cccccevnniiininiiiiiiiniiiiieesneennns 117

IL. Personal Rights and Property Rights ...........ccccccciiniinininnniinnnnnnnn. 119

C. Title, Interest, and OWNErship ..........ccccoeevirievceeeenieenineiininiicniieenaeenans 120
L. Title, Interest, and EState ............ccoooeieveeiiiiiiiiniiiiniiiinniiiinie e 121

| B §1 L L) SO SO USURRPORIPON 121
2UESEALE .ottt ra et e 121

B THEIE ettt ettt s 121

II. Ownership at Law ....ocoeiiiiiiiiieiintcteeecceceece e 122

1. Ownership and Title .......c.ccocovviiriiiciinniiiniiiiciiiniiceeeeee e 122

2. Ownership and INtErest.........cccocuererireeneeeenirreeeeeieeeeeeeesnneenas 123



Table of Contents XV

3. Ownership as Used in Statutes........cceevvveerireiveeeennnniieeeneeneeeeeennns 124

4. Honoré’s Notion of OWnership........cccceeeeeeerieeenieeneneenerceenneeen. 125
D. Possession and Property........c..ccccecveivniiiiiiiiiiniicniiieniicneecne . 125
1. POSSESSION ..cvvviiiiiieeiieeerieeeieiiiiiereeeeeeeeeeeeeseessesssasnnsrnreeeeseraseessssaasananns 126
IL. SEISIN Leeeeereiiiiireiriiereeeeerire e et te e e ettt e e s e asraeeeeenrreeeessneneeseesnnnees 127
1. The Notion of SeiSin.......ccccccerrvierrniiirreeiieeeiiieeneeeecreeneeeeennee 127

2. Seisin of Personal Property........ccccccccovvviviniiiiiniiiinniinniiiinien. 127

3. Seisin and Property Right.........ccociiiiiiiiii, 128

4. DiSSEISIN . ceuueirerurreeniieenittennteeeereeesiteeeeretesabtesenntesnnee s neesenraeenns 128
III. Non-Possessory Property Interests as Choses in Action .................. 129
E. Acquisition of Property in Common Law .......cc.c.cccoeviiiiniiininiinniinnnnnee. 130
L. Inter Vivos Transfer of Property in Common Law.........ccccecceeenueeennee 130
1. From Delivery to Consensual Transfer ...........ccccceeevueerereennneennnns 130

a) The Transter of Property in Common Law.........cccoceeevrrunrnenne. 130

b) The Sale of GOOAS ACES......cueeeveceeeeiieeiiiiieieeeiieeeeerreeeeesesiaees 130

2. Transfer of Property and Relativity of Title ........cccccceevcrvuiicnnnnen. 131

II. Assignment of Choses in ACHON ......cceveeeirerureeieeeriieeerrreeee e, 132
ITI. AAVerse POSSESSION ....ccc.ueereveeiniiieenireeeieeeeiteeeseeeeireeeereeemeeeesaeees 132
TV. Fruits, ACCESSION ...ccevvrueniiiiiiieeieeriieeeeerrtieeeerrasieeeessasseeessssannessrssnnns 133
F. Wrongful Interference with Personal Property ..........cccocoeeeiieiveereennnee. 133
I. Common Law Torts for Wrongful Interference..........ccccceeveeeueeeanneen. 133
1. LAPCENY coiieiiiieieecetee ettt et e e e e e seae e s s e saar e e e s ssenaeaeeans 134

2. DELINUE. ....ceieurreeieereirereieeeesaeessaeesseteessavasensseesssseesnsseesseeessssaenns 135

2) REQUITEIMENES ....uvveeieiierieeeireiieeeeeeiiireeeeseireeeeesonneessssssneeessnnns 135

D) REMEAY ...vviiieiiiiiieieciieieeecre ettt ee e e s enr e e e ssaeree s e eaens 135

3. CONVEISION ....ovreiiiereiiiieiteeeeteeesaeeestteeesnreeessseesbaeesnnesssseessssenenes 136

a) Development of the Action for Trover or Conversion .............. 136

b) REqUITEMENLS.......ceeeiiiiiiiiiiiieeiceeeeetee e 137

aa) Adverse Detention ..........coovvvvveevrmremmiiieieeireeeeeeeeeeereeneeennnnns 137

bb) The Claimant’s INterest...........cceeceeuvvereeeeeeeeeeeeireeevnnennens 138

cc) Property Subject to Conversion ........ccccccevcveeeneiicneencnnnen. 138
C)REMEAY ..oooiiiniiiieeeee ettt e 139

4. TIESPASS.c..teeuiereieerieiiesteereestteeteesseessaeeseesseesssessseassenssesssssansenns 140

2) REQUITEMENLS .....cccvveieeiieeiieeeceeeereeeee e e ereeetae e e e e esnaeens 140

D) REMEAY ..evvviieeiiiiieieiieiie et e eetree e e aae s e eeaaaeee e 140

S REPIEVIN ..ottt ettt et st eaea s 140

2) REQUITEMENLS .....cccuvviieiriieiiiieieee ettt eere e reeeearee e 141

aa) The Claimant’s POSSESSION .......cccvveeeeiivnrereeeivreeeesiireeeennnns 141

bb) The Claimant’s Title.........cuceevrvreereeeiiereeireeereeeeeeeenareeenns 142

CC) The INtEIfEreNCE ......evvvvvvviiieiieeereeeeeeeeee e 142

dd) The Defendant’s Title..........coovureevueieeieereeireeeeerecereeeeneeeenns 143

D) REMEAY ..ttt et et eaeeea 143

6. Summary of the Current State of the Law........c.cooeeereeveeeveennnnnn.. 144

II. The Case for REFOIM........ccccuiiieviiiireeiieeeeieeeeeeeeee e eesseeeesaeee e 145



XVI Table of Contents

G. Possessory or Proprietary Basis of Personal Property Law ................... 146
I. The Case for a Property-Based Account of Personal Property............ 146
1. The Shortcomings of Possessory Protection .......c.ccccccevveverrnvenenn. 146
2. Extra-Judicial Rights Available to the Dispossessed Owner.......... 149
B REPIEVIN ..ttt e 150

4. Third-Party Effects of Non-Possessory Personal Property
INEETESES ...eeeiiiiieieeenteeeete ettt 150
IL. The Case for a Possession-Based Account of Personal Property....... 150
1. Possession, Not Property as the Legal Event ...........ccccoouevueenneen. 150
2. Damages, Not Restitution as the Reply.....ccceevvveiiirevreneiinirnneen. 151
3. Ownership, the Elusive Concept........ccceevveiriieeneviennceeernnveenaneen. 151
H. Numerus Clausus in Common Law.........ccccccorrviiiiiiiniiiieeninineeeniennnnes 152
1. Numerus Clausus Principle in 19" Century Case Law ....................... 153
1. Pro Numerus CLAUSUS ..........ccoceeuueeierecnieneiieeiieereenenniieeessssaveeeens 153
2. Less Restrictive Approach to New Property Rights .........c..ccc....... 154
3. The Meaning of English Case Law ........cccoeevveiriniiinieeiniiinneennnnnns 156
II. The Numerus Clausus Principle in Canadian Common Law............. 156
I. Comparing Common Law and Civil Law Property......c..ccccecveeeuuceennen. 158
L. ODjects Of PrOPEILY.....cccouuviiiieeiiireieenrriieeeeeeecireeesesesraeesesaneesesessnees 158
II. Absolute Right in Property .........ccccceeveeeeiiemniiernieeniereseeessenesennes 158
III. The Value of Possession and Vindication of Ownership .................. 159
§ 6 Equitable Property RiGRLS...........cocoueevieiiiensenieereeneecneennreeeeesseeenaees 161
A.Law and EQUILY.......ocoviiiiiiiiiiiiniteeeseicee ettt e e 162
B. Development of the Conventional Trust.........ccccceeeveernnieenncveecneenenneen. 163
L INErOdUCHION ...ttt s e e 163
II. Feudal Land Law and Mortmain..............cccceeeveeeieeneceeecneeeeseeenenene 164
III. Circumvention of the Feudal Land Law ..........ccooccoeviinveiireciecnnenn. 165
IV. The Statute of USes......cccueeeveeeeieereriiinieeeeeenieeeeceeeneeesneeee e 165
C. The Trust Beneficiary’s Right .......ccccooveiiiiiiininniiiiiiineiiecceeene 166
D. COnStruCtIVE TIUSES ...eeevveeeerieeeriereerrersrieesentresreersaesenneesessnesssssaransees 168
I. Nature of the Constructive Trust........ccceevveeemnieennueenieeeiieecereeaes 169
1. English Law ...coooiiiiiiiieiieeecee et 169
2. Canadian Law.......ccoouiiiriieeniieenieneteeeee et e e e e e 170
3. AMErican Law ......eeiiiiiiiiiiiieiriiereeeeiree et ee e seree e e s 171
II. Beginning of the Constructive Trust ..........cceeveeereeeveeeernseeeeneeennnen. 173
1. Canadian Law.........coocevirciieriiireeniieeeieeseeeseeeeeseeeseareessreesneeens 174
2. English Law ...coooiiiiiiieiiiiieenee et et 175
3.American Law ..ot 175
III. Vendor-Purchaser Constructive Trusts.......ccocceeevvueerenecreneeieninennnnee. 176
E. Resulting TTUSES ......coiiiniiriiiiieiieiee ettt 177
F. The Rule Against PErpetuities........c.cccervueereerreeniieneerineneiesnenneeeneenanens 179

G. EQUItable LieNS........vereureriiiiiiieenieeeereeeeieeereee e eeesenneesseessaveesensaesns 180



Table of Contents XVII

§ 7 The CiVIl LAW TEUSTE ......uuveeeeeeeeeeeeeeeeeeecciiiireeeeteeeeseeeseessssnneeeneeaeesseesaens 183
A. The Object of COMPATiSON........oereueiiiiiiiiiiiiiiirieiiieeeic e 183
B. The Trust in the Code civil du Bas-Canada...................ccceccovvueevnunen. 185
C. The Trust in the Code civil dit QUEDEC ........c.uueeeeeveeeeeeereeeireesieeeeeenn. 187
I. Patrimony by Appropriation ..........cc.ccccceeveevireciinnnnieenininneeenecnnieenns 187
II. Trustee, Beneficiary, and Trust Property..........cccccoovviiiiiiiininiinnnnn, 189
1. Management of the Trust by the Trustee...........ccocceevvviininniinnnen. 189
2. The Beneficiary’s Right in Relation to the Trust..........ccccceennnen. 190
a) Rights of Enjoyment and in Regards to Management............... 191
b) Protection of the Trust Property.........cccceeevveeerievvcceerrecreeeenenns 191
c) The Nature of the Trust Beneficiary’s Right .......c.ccocceviiniine 192
§ 8 Theory of Property RigRIS.........coccovvveeiieiveeeeiieneiieeeineeeeseeeeessssnnnes 193
A. Theory of Property: Why Property?..........cccceeeieriiniiicicininnninienienns 193
I. The Natural Account of Property ..........cccccvvviiiiiiiiniiiiniininininnnen. 193
1. Will Theory of Property........occcveeiiervereeneiiiiieeeeeiieeeeeeereeescneeee 194
2. Locke’s Notion Of PrOperty ........cccccceveeeemueernreenenecenieeeeseeessueenns 195
3. The Natural Account of Property and Incorporeal Property .......... 195
II. Utilitarian Account of Property.......c.cccccevvveiiiiciiiiiiiinnicninecnininnnnnen. 195
III. Realist Account of Property .........ccocevvvviiiiniininicninicnincinnnicnnnnen, 196
B. Bundle of Rights or Institution: How Property? .........ccccoovveiinniinininnnns 196
I. The Bundle-of-Rights PiCture ..........cccceevveeriieeeiienerieneeeneieenienene 197
1. The Hohfeldian Concept of Property ........ccccccevvuervurcvienieennucnnne 197
a) The Hohfeldian Scheme............ccoviviiiiniciiiiieiiieeeceiee e, 197
b) The Notion of Property Rights and Hohfeld...................c........ 198
¢) The Transfer of Property and Hohfeld..........cccccceeeveennecinnneen. 198
2. Honore’s Bundle of Rights .........ccooeeivieeiiniiiiiiniiiieiiieeeeeeeeenns 199

a) Property Rights as Person-Thing Rights or Person-Person
RIGNES .ottt et s 199
b) Necessary Incident of Ownership ........ccccocvvviviniiniininiininnn 200
€) MUltititularity ..........coeeerieiiiinieeneenieeeeeeeree et 200
d) The Incidents of OWNership.........cccccevceeereerieernieescnnienieneeene, 200
3. Discrete Property Rights in the Bundle-of-Rights Picture............. 201
II. Property Law as the Law of Things .......ccccceeveeeveerneernenneencenneenneenane 202
C. The Economic Analysis of Property Law .......ccccocceveverieneninvcncncnnn, 203
I. Efficiency of Private Property Rights.......c.ccceererveneneenencnnecncncnne. 204
II. Tragedy of the COMMONS ........c.cceeeeieereeeerienrirenreeseeseeseeeseeeseeseens 205
III. Tragedy of the Anti-COmMMONS ........ccovveeereererieeenieeereeerireeeeeeeaeeens 206
D. Theory of Numerus Clausus: Which Property? .........cccceceeeeverreeneennennes 206
I. Formalist Account of the Numerus Clausus ...........ccccoeeeeeerercenucencnne. 207
1. AbSence Of NOCE ......ccceeuererenrereerreeeeiirerereienc e 207
2. Absence of CONSENL.........ccerereerereenriniiiiiieniiiisiesc st 208

3. PYramiding ......cooveeeieiiiinienie et 208



XVIII Table of Contents

4. Restraints Against AlIienation ..........cceccevvviiininieniiinnnicnnnenn, 209

5. CONCIUSION ..veeiieiiiiiieeiiiteeeeeiitee et eerrece s erre s as e e eans 209

IL. Philosophical Reasons for the Numerus Clausus ..............c.ccooueenn. 209
II1. Realist Theory of the Numerus Clausus .............ccccoocvvvvveinniincnnnnn. 210
IV. Economic Reason for the Numerus Clausus ..............ccccooveuueeernannne 211

1. Information COStS......c.ueeeiiirieeereiieeeee et eeee et e eee e 211

2. Transaction COSES ....cocuueeerirerireeeeiieeereeeereeennteeereesnreesneeessnnee 212

3 MATKET et s 212

4. Fragmentation .........cccocuvriiiiiiiiiiiiiiiiniiee i 212

5. Delimiting USE .......coiviiiiiiiiiiiiiiiiiiiinicciccn et 213

V. Creating the List of Discrete Property Rights..........ccocccevnnncinnncnnne 213

E. Theory of Equitable Property Rights ........ccccceceriiincrviinninnicnicnnnenns 214
I. The Contractarian VIEW ........c.ccceevueeeerueeriineeenneeeenrneeesneessnenssseeessnns 215

II. The Personal / Property Dichotomy ........ccccevveeiveerieeiiiecieenneiieeeenennne 215
III. Rights Against RightS.......ccocoiiiiviiiiiniiiiniieeeiee e eeeeeeiee e 217
TV, ADALYSIS..couiioiiiiiiiiniiiiiiitctcret sttt 217

§ 9 Property Unjustly GAined ..............ccoeevuveeiireeiuveeeirieiieeeeeessieeseessnneeens 221
A. Unjustified Enrichment in Civil Law ......ccoocoeeeiiiiiniiniiinccnicennee, 223
I. Québec Law of Unjustified Enrichment..........ccocceeeceinvieniiinninnninnnen. 223
II. Scots Law of Unjustified Enrichment...........ccccvvevniiiiiiiinnniieeeennnnnee 224

1. The COndiCtiONes......ccceeevvetrrririiiieeeeeeiirteeeeeiieeeeeeeeireeeeernerereeeen 225

2. Unjustifed Enrichment in the Map of Scots Law ..........ccccenienen. 225

a) Unjustified Enrichment and the Law of Obligations ................ 225

b) Unjustified Enrichment and Property Law ..........ccoceveiieiins 226

B. Origins of ReSttUION. .......eviiiiieiiiiieiiiiieerreriteeeeeiereeeseireeeeseeeeeeees 226
I. The CommoOn COUNLS ........eeerriirriireeiereiieeneneeeeieeeeneeesieeceneseeaeees 226
II. Moses v Macferlan ...............coovueeemeeieeieiieeniieeiieeeeeeeseeceeeeesnneees 227
II1. Equitable ReStitution..............cccocouevvcvviiviniiiniiiiniiiiiiiiiniicceiece e 228

C. Development of the Unjust Enrichment Principle ..........cccoceeiiniiinnninn. 229
I. Rejection of the Implied Contract Theory......c..ccoccevveveriinciiiniininnnns 229
LLENGland .......cccooviiiiiiiiiiiiiciceecricccnnct e 229

2. CaANAAA c...eeiiiiieteeee e et 231

II. Recognition of the Unjust Enrichment Principle..........ccccceiviinninns 231

1. Canadian Law........ccoooeoiiiiiiiniiieinnieeeeeecreeee e e e 231

Q) MUFAOCH ..oooeeeeneeeeeeeeieiiiiiieieeeeeciieeeseseeeseeeeeeeeressasrassannnnans 232

D) RATAWELL ...ttt eee e e e e e e eeenrvenaeeeaeeae s 232

C) PRUS V BECKET «.eeeeneeeeeeeeeeeeeeeeeeeiiiiieeeeeeeeeeeeeeeeeeseasssnnnnnneens 233

2. English Law ....coociiiiiiiiiiiiecee et 234

II1. Opposition to the Unjust Enrichment Principle ........c..ccoceveueeennennee. 235

1. The Tail Wagging the DOg......cccccooceeruiiniiiniiniiiiiiiicinicieceee, 236

2. Event and Response......cc.cceeevueiieiiiinieinieeeneceenecc e 236

A) ATZUIMENIL ..cvuviiieiiiiieeeeeeiieeeeeeettreeeeesvreeeeesssssaessesssseneessonnneees 236

b) Counter-ArgUMENLt.........cceeeiireereeeiiireereriiireeeeseseeeeeessssreeeesssnnes 237



Table of Contents XIX

IV. Requirements of the Action for Unjust Enrichment ......................... 239
D. No Basis or Unjust FaCtors .......ccccovveerreiieiieriniiteireciiees e 240
L UnJust FACOLS ..coouuveeriiiieiieneeeeeeeeeit ettt s 241
II. No-Basis APpProach ..........ccccuiivviiiiiiininiiiiiniiiciicniicneccciec e, 241
1. The English Position: The Swap Cases and Their Aftermath ........ 242
2. Canadian Position on the Unjust Question............ccceeereeuveveeernnnes 243
ITI. The Relationship Between Unjust Factors and No-Basis Approach. 246
E. Explaining Unjust Enrichment ..........ccocovveiiiiniiieeiiinnniieenniieeeseecnneenn 247
I. Formalist Theory of Unjust Enrichment............cccooveviiiiiininnneennnnee. 247
II. Legal Realism and Unjust Enrichment.............ccoooviiiiieiinicinnneennnnn. 248
ITL. CONCIUSION ..cceeeiirieeieiireeeeeeiieee et e e ere e e eereee e e saeeeessesnreaeeeeans 249
§ 10 Proprietary ReSHIULION ............ueeeeeecieeeereiiieeeeeseirresseseieeesssssseesasens 250
A. Proprietary ReStitUtiON..........vveieeeiiiieeeniiireeeieciieeeeesireeeesssrraesessaeneeeas 251
I Canadian Law.....cooveeiiiiiiiiiieeeciteeeeetee et s 251
1. Intimate RelationShips.........cceeveviiiieriiuieriieiiiieeeresieeesescineeesennns 251
a) PrinCIpIe c...ooouieniiiiiiiicieccec e 251
b) The Test for Proprietary Restitution.........ccocceeeevveeeneeerveiennen. 252
aa) Alternative Remedies..........cccocuvvviiiiiiieiiieiiccccciieeeeeee e, 252
bb) The LinK ...cocueiriiiiiiiiiieteeeeteteneeeeee et 253
2. Defective Transfers ........ccceveveeevieeieiieeriieeenieeenieeseieesaeeeesaeeens 253
3. Breach of Fiduciary DUties......c...ccoceeruerieiniecnnienieeneeniceceenieeae 255
Q) LAC MINETALS..uuueaeeeaaeiaeaeeeeeeeeee e eeeeeecceivetereeae s e e e e e e 255
b) Soulos v KOrkORIZIIAS ........ccooeeeeeeeeeeeeeeieiiiieeeeeeeeeeieeeeeeeeeeenns 256
II EDGLiSh LaW ..cooeiiiiiiiiiii ettt ettt s 257
1. Defective Transfers .......c.ccceeiviveriiiieesiiienieesreeeeteseeee e 257
a) Chase Manhattan..................eeeeeeeeeeeeeeeeeeeeeieieeeeeeeeeeeeeseessssssenns 257
D) MACHELIAT ...t e e e 258
c) Westdeutsche Landesbank....................ccoeeeeeeeeveeeeeneeeeeeeeenennn. 260
2. Wrongful TaKing.........ccveeiveevieeiieeieeiienieeeee e eseesseeeereeveessessnens 263
a) LipKin v GOTMAN ......c...oeeeevieiiieieieieeeiteeceeeesteesaeeeseee e 263
D) Foskett v MCKEOWR .........cccocuveeiieeeieeeeeesiaeieeeeieeeeeeesaeeeeeesanens 263
3. Breach of Fiduciary DUty ........cccocveviiniiiiinenieenccteseneeeeneeeene 265
B. Explaining Proprietary Restitution .............cceevveeneeseeereeseeseesnsenennnes 266
I. Preliminary Remarks ..........cocceeevvviieiieiiieeieiieerec e eree et eereee e 266
1. Equity’s Preference for Personal Remedies ..........cccccocervevienueencen. 266
2. Requirements of a General Theory of Proprietary Restitution....... 266
I1. The Unjust Enrichment Model...........ccccceevieviveiiieieenieereenieeseennens 267
1. Event and ReSPONSe........c..cceirireriinienieireeteieeienieneeeeeeeenenienes 267
2. The Proprietary Restitution Test in the Unjust Enrichment
ADPPIOACH ..ottt ae e 269
a) The Birksian Model .........ccocoeverviirienieneneeeeeeeeee e 270
aa) Two Necessary Conditions .............ccceeevvveeeieerceeeercrneesenen. 270

bb) The Temporal Element ...........cccoeveceeieerenenieseeineneneneens 270



XX Table of Contents

cc) Choosing the Appropriate Proprietary Response................ 271

b) Stevens’ Model..........eeuiiiieiieeeeeeeeeeeeeeceeeeeeee e 271

C) MOOTE V SWEEL ......cuuueeeeiiiiiiieeiiaieeeeeeccccecitieareeee e e e e e e e e ee e 272

III. The Property Rights Model ...........ccooviiiiiiiiniiinniiieeiee e 274
IV. The Power Model .........ccooiiiiiiiiiiiiiiiieiieteceerete et 276

V. The Principled Approach .........ccccceeviiiiieniieniieieieeeieeee e 277
VI. The Specific Performance Approach.........cccceeeeviveeeeneieeeeeeeereeeenns 278
VII. Inability to Perform Personal Obligation ..........cccccevccevvienniinnueennee. 278
VIIL SUMMATY ...oiiiiiiiiiiiiieet ettt et sere et e st e s enaeeeanns 279
C. Persistence of Rights.......ccocceiiiiiiiiiiiniiiiinreinceecrer e 279
L. SUDIOZALION .covuvieieiiieiiiiireiteeete st e e e s cre e e srte e teeeenvee e nreeesneae e 280
T FOLLOWING ...ceeeiiiiiiieeeteeete ettt ere et e st e e eae s e e e e ennaessanaeennneeeas 281
ITL TEACINE ...ttt ettt ettt e et e e a e st e e e e a e aa e seeenanas 283

1. The Basic RUIES........cooiiiiiiiiiiiiiiieeteeecee et 283

2. Tracing Through Mixed Funds .........cccccceevvvernnnieencienrenieneeree e 283

3. The Multiplication of Property Rights ........cc.cccecccevvirnienniinnennnee. 285

D. Explaining TTaCing ........cccoovueeeiuiernieeeniieeereeeeieeeniteeeieeeeieeeeneeeeeeeas 285
I. Tracing in the Unjust Enrichment Model and Property Rights Model 285

1. The Argument Against PersiStence .........cceeceeevueeeivieensennnnverennns 286

2. The Argument Against Property Including a Right to Proceeds .... 286
3. The Argument Against Tracing Being a Means of Enforcement.... 287

II. Challenging Foskett v MCKEOWN .......c..ccoeeeveireeiesianieeenciieeieeenane 287
TII. CONCIUSION ....eeiiiiieiiteeeiee ettt ettt ettt et seata e s e e 288
E. The Problem of Title .........ccovviiiniiiiniiieteeniteenite e ree e evae s 288
I. Common Law Remedies for the Recovery of Personal Property........ 290
1. CONVEISION ..eeiuiiiiriiieiiieenittenete et e sttt e sttt e e et e s eeesaetesabeesneas 290
2. Money Had and Received..........coovviveviiieeiinciiieeinniiieeeeccineee e 291
II. Retention of Equitable Title...........ccoooceiiviiiiniiiniiiiiniieete e 292
III. No Correspondence Between Enrichment and Deprivation ............. 293
IV. Grantham and Rickett’s Argument.........ccceccvuveerinrrreceienniereesessnnnn. 295
V. CONCIUSION. ..ccuiiiiiiiiiciteeet ettt ettt e st e s ata e sare e e 295
F. Analysis of Proprietary Restitution ..........ccccceeveeviienennicnnirnneenseeeseeenne 295
I. Formalist Accounts of Unjust Enrichment and Proprietary
RESHIULION. ...ceiiiiiiriierniteeeieeeeiteeeteeestee e teesnreessereessneeesnnneesssaeens 296
II. Doctrinal Reasons for a Principled Approach .........cccoeeceeeviviniennennns 296
ITI. Shortcomings of the Unjust Enrichment Account..........ccccceveveennens 297
IV. Compatibility of Proprietary Restitution with Unjust Enrichment
LaW ot e 297
1. SubSIdiarity .....c.cccociiriiiiniiiniiii e 297
2. Stevens’ Unjust Enrichment Model ............ccooeveeviiiiiiiiciineennnnnns 299
V. Explaining Proprietary Restitution Upon the Dissolution of Intimate
RelationShips.....cc.ceciiieieiiiiniiiiiceieeit ettt 300
V1. Certainty and Discretion in the Law of Proprietary Restitution........ 301

VI CONCIUSION ...coevvvvvviiiiiiiiieeeeeeeeeeeeieeeeereeerrreanenreeeeeeeeeeeeeseeseessesserees 306



Table of Contents XXI

Part III: Secured Transactions...........ccoceueecurincerinecerenceeeneenneennnes 308
§ 11 The Law and Economics of Secured Transactions .................cceeeeee... 308
AL INTTOAUCTION ..vviiiieiiiieetieiireeee ettt eitee e e eieer e e e ebaee e e e ssaeeeeseaeeneenans 308
I. The Economic Nature of Secured Transactions...........cccceevveeereeennnnen. 308
II. The Efficiency of Secured Transactions.......cccccecceeeerrenveeeenreneeeennnnns 310

B. The External Argument Against the Secured Creditor’s Priority ........... 312
C. The Traditional Case for Secured Transactions ..........ccceecceererecieeecennne 314
D. Shortcomings of the Argument for Secured Transactions...................... 314
I. The Modigliani-Miller Hypothesis........ccccccevueirieriuerieiniennienneennecnns 314

I1. Kaldor-Hicks EffiCIency.....c.cccoveieiinriiiieieeiiieeiiceetieseecieecee e 315

1. The Third-Party Creditor’s LOSS .......cocveeervieeerneeeniieecreeeeceeieenn. 315

2. Minimizing the Impact on Third-Party Creditors.........ccccceeeeeunene 316

ITL. Moral Hazard .........cooeeueiieiiiiiiieiiieiieieeeieeeeeeeeee e eneeee e 316

E. Economic Arguments for the Efficiency of Secured Transactions.......... 317
L SigNAllING ..eoouniiiiiiiiiiieiitee ettt et tee e et e eeree e abee e e e 317

II. The Unsecured Creditor’s Benefit ..........ccceeveeeeviinnnieenieeenneennnenn. 317
III. Information and Control Rights.........ccocciiiiiiniiinnniiniiiiiiiines 317

1. Information ASYMMELIY .....cceccvreererrureeerrerineerreniuneeessssnneeesssereenss 318

) AdVerse SeleCtion ......cccceeeeeeiieeiiieiiiiiiieceeeeeeee e e e e e eeeeeeeeeeneens 318

b) Moral Hazard.............ooooeeeiiimiiieiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeaeveennaes 318

C) MODILOTINEG.cceeeouieeiriiriiiieieireeeeertee e rereeeeeiree e s eaereesemnneeas 319

d) Normative ResSults .....ccccviirieeciiiiiiiiiieieeieeeceeevieeeeeee e e e e e 319

2. Control RIS ......uvviiiiieiiieeieiiiieieerireeeeeire e seinee e eeeeee e s erae s 320

IV. Purchase-Money Security Interests in Economic Theory ................. 320

V. Priority Relationship.........cccceevieriiiiinniiiinciecicniccccnstceceeeeeee 320

F. CONCIUSION. ..coiuiiieiieeiie ettt et e et e e e e s e e saaeas 321
§ 12 Security Interests in COmmon Law............cccoccceveeeeieeenneenseenneeneenns 322
A. Common Law Security Interests.........ceccvvevverreieinieeeniieeieceeeereeene 322
I. Overview of Common Law Security Devices .......cc.ccocevveerrererrecnnenne 322

Lo PIEAZE ittt et st 323

2. L 8al LIBN ..coiiiiiiiiiiiicieeieeeeesit et eie et e e st 323

3. Chatte]l MOIEZAZE......ccverveerieiieerieeireeieeeeeseesrensaesseesevessseesenenss 324

4. Equitable Charge.........cccooeevevveeeinencnenreeneneneneeseeeececesesnenes 325

5. Floating Charge .........ccuevveeeriienienieeieeieeieesieesee e seeesreeveesiee e 326

II. Legal or Equitable Nature of Common Law Security Devices.......... 326
III. Quasi-Security Devices in Common Law..........ccccveveeceeenienniennieenne 327
IV. Personal Property Security Law Reform in England...........c.ccc..e... 328

B. The PPSA Approach to Security Interests in Personal Property............. 329
I Enactment Of PPSAS .....cooceiiiiiiiiiieieeeeeeeteeteeeee et see e 329

II. The Functionalist Approach to Security Interests........c...cccoceereeruenne 330

1. COMCEPL ..ottt ettt ere et e tee e st e st e e b e e ba e st e satesseeeeannne 330



XXII Table of Contents

2. CIILICISIN .euvieiiiiiiietee st etee sttt e st e et et e eta et e st e s eraessssesaesaren 330
C. The PPSA FramewoOrK ........ccccoevuiiieiiieniiineiesiseeesneeseeeeeeraeeeae s 331
I. Creation of the Security Interest: Attachment .............cccoveeevuereenennns 332
L. VAIUE .ottt 332
2. Rights in the Collateral...........ccccvvvveeevrieieiieeeieeecee e 332
3. The Evidentiary Element ..........cccccoecveeiiinnieeciienieecieenee e 333
II. Perfection of the Security INterest ..........ccceeviervieeninnieenniienieeeeennens 333
III. Creditor Rights Deriving from a Security Interest...........ccccoeeuve.ee. 334
TV PLIOTILY .ottt ettt ettt s be et saaeann 335
1. General RUIE .......oocveiiiiiiiiiiiiienceeee ettt 335
2. Purchase-Money Security Interests in the PPSA..........c.cccvenneenee. 335
3. SECUIIHIES. ..eevieriiieiiietteeite ettt ettt s e et e e s a et 337
4. Electronic Chattel Paper.........cccceceeeeeiieeecieeeieeecieeeeeee e 337
D. CONCIUSION. .....ciiiiiiiiiiiiiieiitere ettt ettt s e saae e 338
§ 13 PPSA Security Interests and Property Law .............ccccovvevveerveveennnn. 339
A. Nature of the PPSA Security INterest ........ccccevvveevveenneeniennienneenieeniiennne 339
B. The Debtor’s Right in the Collateral and the Object of Attachment....... 340
C. PPSA and the Wrongful Interference with Personal Property ................ 342
D. PPSA Security Interest and Equitable Property Rights.........ccccccveenn..ee. 344
I. Common Law Priority Rules .........cccccooviiiriiinniiieniieneeeeeiee e 344
1. Priority of Fixed Security INterests.........cccoccveerveeeensieerniueennsunnnne 344
a) Competing Legal and Equitable Interests............ccccoeevvrriunrnnne 344
b) Competing EQUILIES .......cocceeeiiiriiriiiniieiieneeeceeee e 345
2. Priority of Floating Charges ........ccccceeeevveeeeeciiieeeeneeirieseeecnneeenens 345
II. Priority in Relation to PPSA Security Interests.......cc.ccceeceervueereenncen. 346
1. Priority of the Equitable Property Right ............ccccoecveinnininninnnnns 346
a) General Priority Rules .......cccccceveeniiniiiiieneneereeceeeeiee 346
b) The Rule in Barnes v Addy .........ccceeeveeeniieeciienniieenciieeienenne 347

2. Priority of the PPSA Security Interest Over Equitable Property
RAGHES oot 348
3. Avoiding the Equitable Interest.........cccccoveeevenneniiennenieenicennenne 349
2) Canadian Law .......cccccvviiiveeiiieeieeeecccciiiireeeeee e e e e e 349
b) Australian Law ...........ooovviiiiiiiiiiiiiiiiiieieeeeeeeceeeeeeee e 350
(o) BN #1311 1| SO U UUE U 350
4. Priority in the Event of Two PPSA Security Interests ................... 350
E. Bona Fide Purchase of Negotiable Property .........ccccccocceeviernicnncenecnnne. 351
§ 14 Security Interests in CiVil LAW .......ccocovueeieieecorveeiirriiieeeeiireessnesiveeeens 353
A. Secured Transactions Law Framework in the Code civil du Québec .... 353
I. Classification of Credit SECUrity ......cccccueeeiueeriiemrerieeiieeeeeeeeeeee 353
II. Common Pledge of Creditors ........ccoceeeerveeeneeennieiiiicniieeeeeneeeee, 354

II1. No Presumption of Hypothec ..........cccceviiriiiiiiiniiiiiniciiciiicnnnns 355



Table of Contents XXIII

B. HYPOHEC .ttt 358
I. Roman Law Origins of the Hypothec in Movable Property................ 359
II. The Hypothec as a Property Right...........ccocoiiniiinniinnin 359

1. Hypothec and Patrimony .........c.cccecuevvviniiiiinniinniniecneneneeeeenne 359

2. Right t0 FOIIOW .....eoomiiiiiiiiiiiiiiiiiieniictccicete s 361

3. Real Subrogation........ccceeeeevreieeeiienieieeeninirieencireee e snneees 361

4. Accessory Nature of the Hypothec.........ccococoviinniiiniinnnn 362
III. Taxonomy of HYpothecs ........ccccoceveiuiiiniiiiiininiiiiiiiiiiccciiecieeen 362
IV. The Object of the Hypothec...........cocveivuiiiiiniiiiniiniiiiiiineee 362
1. Hypothecs in Corporeal Property..........cccocueviviiiiniiiiniiiiinininnnnnen, 363

2. Hypothecs in Incorporeal Property .......c..ccocceeeiervuercniicnecnennnennn. 363

3. Floating Hypothec ........ccoceeirerriiiinieiiniiciniecniiinntcciccnineens 364

4. Hypothecs in SECUTILIES ......ccovvviiiriiiiiiiiiiiiiiiiiic et 364

V. Creation of the HYPOtheC .....cc..eeeereerieemniciiiniinieiiiiinecciicecien 364
1. General Rule .........ccocoevniiiiniiiiiiiiiiiiiiicicc e 364

2. DELIVELY ..oveeneieeeiieentie ettt et ssbs e ssn e saae e aa s enes 366

a) Delivery to a Third Party .......ccccoeeviiiiiiiiiiiiinniiiiniiinen, 366

b) Delivery of an Obligation .........cccccecuieeeerriirniiniiiiiiinniinieiieenns 366

aa) The Val-Brillant DeCiSION ..........cccvveeerecireeeeeesieeeesesieneeennn 366

bb) Reactions to Val-Brillant in Doctrine ...........cccoeeuvreveeeenenn. 368

cc) Subsequent Amendments to the Code civil ........................ 368

VI. Opposability of the Hypothec .......c.cccoeveireveeiiiiiniiiiniiiinininns 369
1. General RUIE ........ooeiieiiiiiiiiiieiiieieeeee e 369

2. PUDLICAtION ..ottt 369
VII. Hypothec in SECUIItIES...c.ccouvtterreririeiieieieeeeireeeiieeeeeesnnee e 370
1. The Notion of SECUrIties.....c...cceevreiiiieiiiiiiniiiiiiiiiiiieiieeenieeenne 370

2. Hypothecation of Securities.........cccovceeervueerniuieniieiinniiniiciiieenne, 370
VIII. Rights Deriving From a Hypothec..........ccceccvevvviiinccnniiininiinnnnn. 371
1. Indivisibility of the Hypothec.........c.ccccooviiiniiiiiiinniiiiiiiin, 371

2. Judicial Sale of Collateral........ccccococereireveieiiinniiiiniieeeeeiinneeennns 372

3. No Right of FOreclosure ........c..ccooueeviereiinirnnicnniinieniinnicnienncnnne 372

4. Floating and Universal Hypothecs........c.cccoevveriervinciiiniccienniennn. 372

C. Prior ClaimiS......ceoiiiiietieienteeeeseteeeee et ettt et et e seesneeane s 373
I. Nature of Prior Claims.........cccceveeeeieiiinieeniieeniieniiciiecnccnieennee 373
IL. Certain Particular Prior Claims.........ccccceerveeenniiennreiinneennniennceninenns 374

1. Prior Claim of a Supplier and the Right to Resolve the Contract .. 374
2. Right of Retention .......c..cccevveerrniieniieeniieeneeeniee e eeee e
3. Prior Claims for State Claims ........cccceeeeeeerniienneciniireniicreniiennneen
4. Municipal Property Taxes.......c.cccocvivuircieiiiiiiineiniiininnicnenneenns
D. Quasi-Security Devices in Civil Law .......ccccccevniieiniciniiinnieinicniiniennnn.

E. Appraisal of Québec Secured Transactions Law Reform
I. Civilian Property Law and Secured Transactions in the Code civil .... 377
1. Title-Based DeviCes.......c.ceeevureriiireiriirnieeereeeneeeeeeesseesnnnessneens 377



XXIV Table of Contents

3. Securities Law and Civil Law Property .........ccccoceeeevvveeenveeeeneeenns 379

a) The Property Concept in the Code civil and in Securities Law. 379

b) The Hypothecation of Securities in the Code civil ................... 381

II. Efficiency of the Code Civil...........ccoveccueireviriieciereceeeecieeecree e, 382

1. General FrameworkK ..........ccocueeriieiiiniienieesieente et sree st ene e 382

2. Purchase Money Security Interests in the Code civil .................... 384

3. Control RIAtS...cccuviiieiiiiiiieirteeniiteeee et erree s eaeesaene 385

Part IV: Vertical Co-ordination..............c.ccceeeereerreirecvenenverneenneenn. 386
§ 15 Federal and Provincial Notions of Property and Security.................. 386
A. Bank Act Security INETeSt.......cccervierviiriieiieneeieener et eete s 387
I. The Bank Act FramewWork .......cccccceevueeriiienniiiiniteeeeeeeieeeeneeesenneeas 387

II. The Debtor’s Original INterest.........ccvecvvereeeeeecierncieeeceeeneeeesseeenens 388
III. The Bank’s Acquired Interest in the Property........cccceeeceevvieeenunennn. 389
IV. Bank Act Priority Rule.........ccocciiiviiiniiiiiriieneteneeceec s cenenenns 390

V. Priority under Provincial Property Law .........cccccvvevcvreecveencienecnnenen. 391

1. Common Law: Nemo Dat.........cccuveieieeeivieeineeieieessssnnseeeeeennes 391

Q) INNOVALION Credit........uueueeuueneieieeeeeeieeeeeeeeeeeercisiseeseeeeeeeessnenes 391

D) RAAIUS CYedit..............eeeereeveeeeeeeeeeeeeeeeeeeeeeecenervareeeeeeeeeeeens 395

2. Civil Law: Absoluteness of Property Rights .........c..cccoevrveneennnnee. 396

3. Amendment to the Bank ACt .......cc.cceevveveirvveieiiiveneiiieereeesneesaenes 397

B. Crown Privileges ......cocceeriiiiiiiiiieienenee ettt eaee 399
I. The Drummond DECISION .......cccueereeeerieeeeeeieeeneeenrneeesieeesrreeeeeaeeane 399

II. Reaction to DFrUmmoOnd...............ccc.eeeeevueeevveeeneseeenieeeiieeneeeeesiaeenas 403

§ 16 Property Rights in INSOIVENCY .........ccccuueveueiinneiieiiiiiieeneieeenseeennee 405
A. Divestment of the Estate to the Trustee in Bankruptcy.......ccccccouveerrnnnnns 405
L PIINCIPIE ..ottt 405
I1. Insolvency of @ TIUSt...c..cooierriiriieiiiiieeeectee et 405
III. The Trustee’s Title to the Property .........ccccoeeveeeriuereicnnneeenieeennnee. 406
IV. The Equity of Redemption..........c.cceeveeieniiieriiieniiieenieeereeeeeeee e 407

B. Security Interests in Bankruptcy .......coocoviniiiiiiiinininiinniiiiicnneen, 409
I. General Security Interests in Bankruptcy ........occeeverveniiceienncnneenns 409
II. Characterization of Prior Claims as a Credit Security..........cccoeu...... 410

1. GENETAL...cuiiiiiiiiiiiiiniteentt ettt ettt e et ettt a e e 410

2. State ClAIIMS ..coveeemeeeiiierienieeniee ettt eeae st e sanesre e e e seesneeane 411

3. Supplier ClaimS ......ceeeiiirriiieniieeeiteeeeeeceeeeeee e b 411

4. Property Tax Claims ......c.ccocueeceirieriiinniiiieenieccee e cseneeeessneesnnne 411

III. Title-Based Security Devices in Bankruptcy .........ccecceeeveeeecueeennnee. 412

1. Common Law Quasi-Security Devices and Deemed Security
Interests in BankruptCy ......cooovvevrvieiriiiciiieinniiiniieicceieccnneens 412



Table of Contents XXV

Q) DIECISION. ....evvirirriieieeeeiieeeeeeeieeeeerrreaert i reeeieaeeeseeeseseeessressresssnen 412

D) CritiCISIML..ueieeieiiieiieeie ettt ettt et et s aae st 413

2. Civil Law Quasi-Security Devices in Insolvency........cc.ccecceeeueene 415

F Y I 5 0 (0] g O YT USSR 415

D) LefeDUre.......ueeeeeeiieeinieeeeteeete ettt 416

C) QUELLEE ...ttt ettt ettt e 418

d) Amendments to the Bankruptcy and Insolvency Act................. 418

3. Bank Act Security INterest ........c.ccccovvveeniiiininiiiniceniienieenieeens 420

4. The Creditor’s INSOIVENCY ...covveuriiiiiriiieeiiiiieeererinee s seeiineeeeeens 421

IV. QUISECIOSE TTUSES ..eeeeeeiriiieriiiiriieereerereeeeeiireeeseeereeeeeessseeeessssssesasans 421
C. The Claimant’s Non-Security Title in Insolvency......c.ccccoveveevrvvrernennnn. 423
D. Proprietary Restitution and InSOIVENCY ........cccceeeeirivveeeiriiineerinseeeeenan. 424
I. Impact of the Constructive TIUSt.........eevveveriiireeiieriereeeeriireeeeeeareeeenns 424

1. Canadian LaW........cccoccueeriieeniiieinieeeeitene e s eaeeeesrressiaesenesevneens 427

A) EIlINGSEN.....uooiiiiiieiiieetteeteeete et ettt s sva e enne s saea e 427

D) ASCEMNL .....eeniieiiiieeeeeeeeeeeeeeeccitt e ee e e et e e se e e e ssvnaaeateaeaaaasesannnnes 428

2. AmeErican Law .....cccoeiieiiiiiiiniiiieriieteec et e e e e 429

II. Avoiding the Constructive TIuSt ........ceevveriiieeeiiieeeiiierreeenereeereeeenns 430

1. Canadian Law........cccccceeeviiieiiiinireenitnerrescsrneevereseesennaeesinenenns 430

a) General Consideration ..............evvveeeeeeeeeeeiieiririieeeeeeeeeeeeeeeennns 430

b) Awarding a Constructive Trust in Bankruptcy Court................ 431

PAD-N 1115 g Tz 11 SRRSOt 431

a) Bankruptcy Law Considerations ..........ccceecceeeceeeenerenneeneneeenns 432

b) Equitable Limits ......cocccevieriiniiiniiiienienieeeceeeeereceiee e 432

¢) Limiting Through Tracing Requirements ...........cccccceveeeveerneenne 433

d) Limiting Through Trustee’s Long-Arm Power.........c..ccceeeueeen. 433

3. CONCIUSION «..eeriiieriiieeiiet et eetr ettt et e s e e et e e e e e e sneeesaeesnnans 436

III. Different Approaches to the Problem of Constructive Trusts........... 436

1. The Unjust Enrichment Model...........ccoccemniiinniinnicenncciiniecnne. 436

2. The Assumption of Insolvency Risk Approach.........cccccecverreennen. 438

3. The Common-Pool Approach ..........ccccceceeeevienerseenicneenienerseenenns 439

IV. Bankruptcy and Proprietary Remedies in Family Law Matters........ 440

Vo ADALYSIS ..ttt ettt e st e st s et e e e et eba et e e neeens 441

E. CONCIUSION ...coouiiiiiiiiiiiiiiiec ettt ettt s e e e s e eaee s 444
Part V: Horizontal Co-ordination............c...cceevrreieemernieienrnniennen 446
§ 17 International Property LAW .............cccoecueeoreeeeesreesieeeseeseessessssesseennns 446
A. Characterizing PrOperty .........ccceceevieriereesieiieeeniisieeesreseeseeseeeeesaeenns 447
B. The Lex Situs RUle ........coccvviiiiiiiiiieeie ettt eiaeas 447
I. Common Law and the Lex Situs Rule .......ccccceevuevenennienenenncneneenne. 447

L PLINCIPIE ..eeiiieeeeeeeeetee ettt e tve e certe e s vaeenbee e 447

2. Equitable Property Rights and the Lex Situs Rule......................... 448



XXVI Table of Contents

II. Civil Law and the Lex Situs Rule........cccooeiveeeiiiiniecciniiiieniiinieeeenn, 449
C. The Conflit Mobile..........c...cooveeeiveiiiniiiiiiiiiiiiiiiiiiiiiecccteec e 450
L PrinCIPIe c.veeieiceeceeecetccicct e 450
1. Scenarios of Conflits Mobiles ..............cooveueevcvueeinniiinininnicieennnan. 450
2. Recognition and Transposition of Property Rights..........cccccceeueen. 451
II. Common Law and the Conflit Mobile...............cccccoovereiiviriinnnunnnnnnnn. 452
III. Civil Law and the Conflit Mobile. ..............ccuceeeeevevuereeinnonnccinnannnnns 453
D. Vested RightS.....cccocceirviiiniiiiiiiiiiiiiiii e, 453
I. Theory of Private International Law .........ccccocevniiiniiniinniinniinnninnnn, 453
1. Comity and Vested Rights .......cccccccvviiiiniiiiiniiiniiniiiiien, 453
2. Conflicts REVOIULION. ...ccuvuvereiiririreieeetieeeeeeetreeeeeieeee e e ecneeeeeenns 455
3. Economic Analysis of International Property Law........c.cceccceeuen. 456
IL. Property Rights as Vested Rights........cccccovviviiiiiniiiiinniininnninn, 456
E. International Trust Law ........ceevvveieiiiiiriiiieriieceeeniieeeeeeeecee e 457
L Common Law ......c.coooieiiiiieiiiieeieieeneeeeeieceeieeesees st e e sis e 457
I1. The Hague Trusts CORVERLION ............uueeveeeeiueeerinnnniieeenniinieeeininnees 457
III QUEDEC LaW ..coiciiiiiiiiciiiiieiieireeeeeeietee s sreeee e sene e e s sannnee 458
1. The RUl.....coiiiiiiiiiiiiiiiineteccttcceent e 458
2. Recognition of TIUSES ......cooeveeiviiiiiiiiniiiiiiiiniiic e 458
a) Effects of the Trust......coooiiiiiiieiiiieeeieerrcceeeeeee e e 459
b) Comparable Rights in Québec Law........ccccooceviiiniiiiniinnnnn. 459
aa) Conveyance and Delivery of the Trust Property................. 459
bb) FOLIOWING......eireiirienieeieeeiee et eeae s enne 460
CC) TTACIINEZ «.evveeeeiiireeerieteeeeeieeee ettt e e ert e sranr e enane s 460
dd) Publicity of the Trust......cc.ccccovvviiiniiiniiiiniiiiiecs 460
§ 18 International Secured Transaction Law ..................eeueeveeeeeeeeeeneennn. 462
A. Conflict of Laws of Secured Transactions in Common Law.................. 462
L LeX SITUS .ottt e 462
1. Collateral Covered by the Lex Situs........c.cccceevveivuiivviniuenneinnneenns 462
2. Scope Of the Lex STtUS .....eeeerveveeeeeeieereiierreeieeeeceeeeenninneeeenanns 463
3. Change Of SIfUS ...ccooveieeiiieieeeeececcctcrr s 463
a) Conflit MoDile.............cccceuueeiieeiineeiieeieeeeeeeseeieseeenneeeesecsnness 463
b) Continued Perfection............cccceeeeeiiiiiiiiiiiiiiieeeeeeceeeeeeecneneee 465
22) BasiC RUIE ....oooiiieiiiiieeee e ee e 465
bb) The Good-Faith Purchaser Exception...........cccocuevvnnninnnnen. 466
I, Lex DESHIRALI ......ocoouveveeeeenreeniieeniteeeireeeseeeeesereeeesseessasseesssssnssseens 467
ITL. LeX DOMUCHL ....c..oeonieeineininiiniinitectecetcnteee st ssa e 468
1. Collateral Covered by the Lex Domicilii................ccooenveeenerennnnnne. 468
2) MODbIle GOOAS ....cocoveiiiiiririeeeeee e ceeccrrerreeeee e e st s s e e enanee 468
b) Non-Possessory Security Interests in Money and Negotiable
DOCUMENLS ....ceeiiriiiiiienetcrteete ettt see e sas s ens 469
C) INtANGIDIES «..ovvvreriieeiee et 469

2. Concept of DOMICIIE .....ccoviviiieiiiiiiiiiiere e 470



Table of Contents XXVII

3. Scope of the Lex DOMICIIIL .......ccoeeeeeveueeeeeeeeneeieieeeieeeeeeeneenn 471
4. Change of DOmiCIle........ccooveermeeriiiiiiniiiiiiiiiiiee e 472
IV. Security Interests in Securities and the Conflict of Laws in the
PPSA ..ottt et 472
B. Conflict of Laws of Secured Transactions in Civil Law ........................ 473
L LEX STTUS oottt ettt et st 474
L. PLNCIPLE ..ottt s 474
2. Scope Of the Lex SitUs .....cc.eeeeveerveiiiiiiiniiiiiiiiciniicciiec e 474
3. Change Of SITUS ....ceeeveeeriieieiieeete ettt e saeee e 474
Q) CONSUE MODIle.........cuneeeeiiaiiiiiieeiieeeeeiieeeeecree e eeeecnenes 474
b) Continued Perfection ...........coceeeeeeciiiiiiiiiieieeeeeeeeeecceeereeeeeeens 474
II. LeX DESHNALI .coc..euueeeeeaeeeiieeeeiiteeeeeeeeeeeeeetee e creeeeesenmreeeesssasneeeees 475
IIL. Lex DOMUCIIIT .......uueeeeeeeeeeeeeeiiaeaeeeeeeeeieeetceeece et ereccesniavvesesseeens 475
1. Collateral Covered........cocccueemureemneeininiiiiiiiiiiiiiiicenee e 475
2. Change of DOMICIIE.....c...ceiviiiriiiiiiiieeeeieeceee et 476
IV. Hypothecs in Securities and the Conflict of Laws in the Code civil. 476
V. Hypothecs in Monetary Claims........c..ceeeeereeeeerneiieeeeeeniireeesenneeeeennns 477
G ANALYSIS tnneiiiteiieeieeeerre ettt et st st sena e s 478
I. Co-ordination at the Choice-of-Law Level........ccccccceevviiiiiinnneennnnee. 478
1. Different Treatment of Goods in Transit.........cccceeveeerveeerouneennnncen. 478
2. The Application of Lex Originis as a Recognition of Vested
RIGNES .ottt sttt 479
3. The Different Meanings of DomicCile........cccocceereeeeniiirericieennceeenns 479
4. The Tendency Towards Special Rules.........cccoccevvuiiernneennncinnneen. 480
II. Co-ordination when Applying the Substantive Law...........cccceeeeuneee. 481
1. The Exclusion of Renvoi............cccceevveeevvuernecinniiienneceneeeeneeen. 481
2. Quasi-Security DEVICES .....cccccurrerireeiieerriiieeeeerreeeeesnvreeseeserneeas 481
3. CONLitS MODILES .....eeeeeeeeeennierereeeeeeeiee et eeee et eeneeesaee e 483
§ 19 International Proprietary RestitUtion Law .............cccoeveveeerveeeeveennnenn. 484
A. Characterization of Proprietary Restitution...........ccoccovvivuiriiniiniininnns 484
I Trusts Approach......c.cccoecueereeeeriiirneeeee et 486
1. Hague Trusts CONVENLION ...........ceeeececueeerersiueeeeenereessenssseessesneenss 486
a) Scope of the Hague Trusts CONVENtion ............ccoeueeeveenueranenens 486
b) Recognition of Court-Declared Trusts ......c.ccoeeererrvuvereercenneenn. 487
C) The CoNNECtiON......cccceeeeeiiiiiieeeeeeeeeeeeceirree e e e e e e e ee e eeneraneees 487
2. Common Law International Trust Law .........cccocceevvirenvecrnieennnnen. 488
II. Unjust Enrichment Approach.........ccccceecueeveevuennienieniienneennenneenneenns 488
1. Common Law ....ccccociiiiiiiiiieieteeee ettt 488
2. Rome II REGUIALION............cocuveeeaeiaeeieeeieeciteeeeseeeee e 489
III. Property Law APProach .......c..ccecceeveeruennieesireneeenienieeneesseensneeseenns 490
1. Distinguishing Personal and Proprietary Effects of Constructive
TIUSES 1.ttt ettt s 490



XXVIII Table of Contents

TV, ANALYSIS...eiieiiieiriiieeiiee ettt bt sttt saa e ab e e s 492

B. Situs Of the PrOPEItY.......ccovoueieiiiiiiiiiiteeeeeciietencnees st seeeesnee e 495
C. Proprietary Restitution and Change of Situs.......c.cccoveervverciinvuenccennnen. 496
I. Recognition of Proprietary Restitution in Civil Law........c..ccocceee. 497

1. Type A Conflit Mobile .............ccoveeeuiircievciiiniicciiniencrieneeccneennnen. 497

2. Type B Conflit Mobile...............cccoccrveeviivvciciiiiiinieiiciiccieeeeneenn. 498

3. Type C Conflit Mobile ............ccouveereoieaaieinieiaeieeecieeeeeeereaenn. 498

4. Type D Conflit Mobile...............cccooeemvuiiicniiiiiiiiaieiieinieecnenenne 499

II. Limits on Proprietary Restitution and the Conflit Mobile ................. 499
TIL. RESCISSION ...eeienieiiniieeniieceiteeeieeeeitteesneeeereeeeeeeesaree s mreeesnenesavens 500
CONCIUSION ...ttt 502
BiDLIOGIAPRY ..ottt ettt e ettt st e s s eene e e 505
TADLE Of CASES .cooveeeeriaeeiieieeeeeeeeecitte et e e sare e s s sasaee e e s sseaaeeesan 539



