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Introduction

Margherita Pierracini and Tonia Novitz


Sustainability has dominated the policy discourse for at least five decades, with its most popular articulation to be found in the Brundtland report in 1987 (World Commission on Environment and Development, 1987). Today, Agenda 2030 and the Sustainable Development Goals (SDGs) (UN, 2015) have renewed concern with legal perspectives on sustainability, for, at the European and domestic levels, sustainability and sustainable development are prominent in policy, and also in legally binding instruments. Examples include Article 3 of the Treaty on EU, which makes sustainable development a goal for the Union, and the environmental integration principle in Article 11 of the Treaty on the Functioning of the European Union. Sustainable development was mainstreamed into the Europe 2020 strategy in 2010 (EU, 2010), it is included in the 7th Environmental Action Programme and more recently a Communication from the Commission considers the steps for a sustainable European future integrating the SDGs in the European policy framework (European Commission, 2016). At the domestic level, in the UK sustainable development was introduced as the main aim of the Environment Agency with the Environment Act 1995 and today there are a number of statutes incorporating sustainable development as an aim or duty (such as the Marine and Coastal Access Act 2009 and the Well-being of Future Generations (Wales) Act 2015).

Although the policy roots of sustainability date back over 50 years and the sustainability rhetoric today is more visible than ever in the SDGs, the meaning of sustainability and its relationship with law remain highly contested and complex. Indeed, the mainstreaming of sustainable development has not meant homologation. Distinct legal fields, permeated by sustainability, engage with sustainability differently. This book reflects on the multiple intersections of law and sustainability in a variety of fields. Only by considering sustainability through different legal sources and fields is it possible to provide a more comprehensive analysis of the way in which sustainability discourses push certain legal boundaries and the way in which the law itself pushes sustainability in multiple directions. The relationship between law and sustainability is not only a positive one of mutual constitution but can also cause frictions when established legal norms are diluted or legal benchmarks lowered by the SDGs or, alternatively, where the law dichotomises and simplifies sustainability, reducing it to a trade-off between economic and social-economic issues. Such complex entanglements have serious implications for both procedural and substantive justice issues for present and future generations and for the possible sustainable futures. This book explores some of these implications, with a special, though not exclusive, focus on procedural issues regarding inclusion in sustainability decision making and with critical reflections on different visions of sustainability, their conflicts and possible reconciliations.

The book brings together University of Bristol Law School academics with different expertise who research, write and teach in the field of sustainability to provide a critical exploration of sustainability from a variety of legal perspectives. The book stems from a workshop conducted at the University of Bristol in November 2018, where the contributors, together with a number of invited discussants from sustainability studies, offered their reflections on how sustainability had entered their legal field. The speakers, who had also contributed to the teaching of a postgraduate sustainability law module at the University of Bristol Law School, were selected as experts in different legal fields, since the aim was to investigate how sustainability was affecting diverse legal sectors in multiple ways. The book mirrors that diversity, examining sustainability in three broad thematic areas: in corporate governance, in international trade and in places (land and sea). The different contributions examine these themes at a variety of jurisdictional levels (international, European and domestic laws).

Including multiple jurisdictional levels and different thematic areas enables the authors to provide a multifaceted picture of the relationship between law and sustainability, thereby offering reflections not only on different legal sectors’ relations with sustainability but also on the ways in which sustainability is interpreted and reinterpreted at different scales. The book aims to move debates beyond a familiar ‘pillar approach’ to sustainability, taking seriously, yet critically, the holistic aspirations of Agenda 2030. By adopting a broad critical legal perspective on sustainability the book provides an important addition to the academic literature in the area, taking the reader on a journey that goes from the international to the local, from corporate governance to trade issues and from land to sea.

The book is divided into four parts. The chapters in Part I, respectively on the history of sustainability and on the SDGs, provide the co-editors’ analysis of the legal and policy foundations of sustainability, informed by critical legal theory. Chapter 1, in tracing the historical legal and policy development of sustainability discourse, discusses the role of sustainability as a directing principle of post-modern law, drawing on de Sadeleer (2002), and in doing so shows how sustainability operates at the borders between the political, legal and ethical fields. This chapter also questions some recurrent assumptions such as sustainability’s anthropocentrism and the call for integrating three ontologically separated pillars. In doing so it pushes for a rethinking of sustainability based on a relational approach and on critical debate and inclusion. The subject of inclusion is investigated further in Chapter 2, which focuses on the current framing of sustainability under Agenda 2030 and the SDGs.Chapter 2 follows a threefold structure that looks at the drafting of the SDGs, their content and their supervision through the High-Level Political Forum. The (dis)continuities between SDGs and established international legal norms are discussed, together with the voices that are shaping the sustainability discourse.

Part II presents two contributions on the first broad theme, corporate governance. The two chapters can be read in a continuum. Indeed, Chapter 3 engages with a key issue in debates on sustainability and corporate governance, namely sustainability accounting. In this chapter Villiers and Tsagas present a sophisticated critique of climate accounting at both the international level and the UK level, discussing the shortcoming of UK company law on reporting requirements and enforcement. The chapter then focuses on the issue of risk, arguing that the way it is interpreted matters for the way in which corporations account for their climate change impact. Two types of risks are introduced, with the first narrowly defined as risk to profit maximisation, the second as wider risk to planet and people. As Villiers and Tsagas argue, it is the first type of risk that permeates the corporate response to sustainability reporting in UK company law, and steps are then proposed to move to a less-growth orientated sustainability reporting. The growth-oriented view on sustainability is one of the two main perspectives identified by Boeger in Chapter 4. For Boeger, a thinner perspective, articulated by the author as ‘trimming’, is centred on sustainable capitalism and does not question the objective of sustainable economic growth. A stronger perspective, articulated by the author as ‘sowing’, centres on sustainable living and sustainable systems, insisting that more fundamental changes and systemic revisions, including of the growth objective itself, are necessary. As Boeger argues, the two perspectives do not stand necessarily in contradiction to each other but can be complementary, as evidenced by recent moves in UK corporate governance. This view accords with the argument proposed in Chapter 1 on the pluralisation of sustainability, against a unified and single sustainable future.

Not dissimilarly, Part III opens with a contribution by Gammage (Chapter 5) on World Trade Organization (WTO) law and food security, which considers tensions between the liberal view of the international trade system oriented towards economic freedom and rights-based understandings of food security. In this context, she addresses the scope of SDG 2, which aims to ‘end hunger, achieve food security and improved nutrition, and promote sustainable agriculture’, alongside SDG 17, which envisages an important role for the WTO in reforming global markets sustainably. Her finding is that food security remains the site of contestation for WTO members, with tensions between developing countries in the global South and so-called developed states remaining (as yet) unresolved. She also points to the problems inherent in excluding civil society from engagement with these issues, which are dealt with at a technical level oriented only towards state engagement. Gammage’s argument, ultimately, is for ‘the reimagination of the trading system as an institutional setting of collective responsibility that seeks to redress the harmful effects of the trade rules’.

Trade issues are also explored in Chapter 6 by Novitz, this time in the context of labour law. Novitz examines both the International Labour Organization (ILO) and the EU conceptualisations of the link between sustainability and labour objectives, noting differences and developments in the level and type of engagement with trade-related issues. In so doing she reflects on ways in which trade and policy coherence objectives in SDG 17 may be achieved with future evolutions of both ILO and EU approaches. For Novitz, attention should be focused on SDG 16 to facilitate the much-needed dialogues to forge connections and solutions.

Finally, Part IV engages with the connections between sustainability and law in different ‘places’. Places are understood as a coming together of social-ecological practices and norms in two selected geographical spaces, namely land and sea. Chapter 7 focuses on land and the connections between property rights, regulation and sustainability. Willmore argues in this chapter that the best way to facilitate constructive connections between landowners, state and sustainability is not necessarily through an abdication of responsibility to state regulation or a complete change in the focus and distribution of property rights, but through a pluriversal understanding of the role of land in creating sustainable futures. Such pluriversality, which recalls the discussions in Chapter 1, is theoretically anchored in the relational approach to property envisaged by Radin (1982; 1993). For Willmore there is still a role for property law in the realisation of sustainable land use if pluriversality is welcome.

Chapter 8 moves to the sea to explore, from the context of SDG 14.5, the extent to which EU marine conservation law is indicative of a relational and inclusive approach to sustainability. Drawing on the theoretical insights developed in Chapters 1 and 2, Pieraccini argues that the holism envisaged by Agenda 2030 should be understood not as an attempt to integrate separate pre-existing pillars (environmental and socio-economic) and unify all voices and perspectives into a single whole, but in terms of relational ontology and the ability to bring in plural perspectives on conservation to decision-making fora so as to achieve further inclusivity. Three main sustainability criteria are extrapolated from the theoretically informed reading of SDG 14.5, namely (1) substantive socio-ecological inter-pillar relationality, (2) intra-pillar relationality, unpacking the ‘environmental’ pillar and (3) procedural inclusion through participatory decision making. This purposive reading of SDG 14.5 is juxtaposed with the approach to sustainability inherent in current EU marine conservation law. Focusing on Council Directive 92/43/EEC (the ‘Habitats Directive’), the cornerstone of conservation law in the EU, Pieraccini argues that this Directive falls short of meeting the three sustainability criteria identified.

From this brief introduction, it is evident how the many connections between the chapters cut across the different parts of the book. For instance, the relational view of sustainability emerges in Chapter 1, in Chapter 7 and Chapter 8. The conceptualisation of sustainability as a directing principle, borrowed from de Sadeleer and redefined in specific contexts, is another common ground between Chapter 1 and Chapter 4. Chapter 5 explores the idea of ‘global partnership’, while Chapter 6 points to the importance of SDG 16 in facilitating the inclusion needed to pluralise sustainability. What all the chapters have in common is an interest with issues of inclusion and pluralisation, demonstrating in different ways how sometimes divergent, sometimes complementary perspectives exist in the conceptualisation of sustainability, and reflecting on how these are internalised by different legal systems in distinct fields. As a whole, the book seeks to reach beyond standard assumptions permeating the sustainability discourse relating to the dominance of the economic sphere in corporate governance and the trade sphere, and the dominance of the ‘environment’ in marine governance and property law. In doing so, the book considers how legal mechanisms can facilitate or overlook participatory engagement with diverse voices and scope for dissent. In this way, we interrogate the role of law in questioning or reproducing the ontological foundations at the basis of sustainability.
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PART I

Sustainability through History







1

Sustainability and Law: A Historical and Theoretical Overview

Margherita Pieraccini and Tonia Novitz


Introduction

This chapter points to the ways in which discussions regarding sustainability and sustainable development have shifted over time and proposes theoretically informed ways forward. Our historical timeline begins in the 1970s with what looks like the emergence of discrete atomistic strands of concern. One focus of attention for the international community was economic ‘development’, namely the prevention of poverty, in the context of integration into a global capitalist economy. The other policy initiative concerned the environment and acknowledged the need for international cooperation to prevent pollution and preserve biodiversity and ecosystems, evolving into current efforts to also tackle climate change. We address the evolution of these different trajectories regarding sustainable development and how they interact.

However, we see the historical narrative as going beyond a simple tale of tension and reconciliation. For to argue that sustainability or sustainable ‘development’ is all about economic objectives or even environmental aims is problematic. What may be more accurate is that we have witnessed a growing acknowledgement that both economic and environmental development need to be ‘sustainable’, that is, durable and long lasting. Tracing this change, we see an emerging recognition that social policy is vital to the achievement of both economic and environmental goals; hence the arrival of what came to be described as ‘three pillars’ of sustainability: economic, environmental and social. For critical environmental lawyers, this may seem a modernist and still fractured approach to sustainability, which would ideally be viewed as more holistic. For those engaged in social policy, such as labour lawyers, there has been frustration that labour standards and other aspects of social policy are then viewed by many as protected in a sustainability frame only to the extent that they are seen to connect to (and are subsumed by) the dominant strands of economic and environmental sustainability. Holism then has its dangers if it obscures the prioritisation of some objectives over others.

We argue that a historical account can offer more than a tired rehearsal of the various international and European debates that have occurred over the years and the concrete legal instruments they generate. Instead, we identify in the non-linear and controversial historical shifts the emergence of sustainability as a ‘directing’ principle of post-modern law (de Sadeleer, 2002), which offers an advantage in encompassing a multitude of perspectives in debate and the flexibility necessary for the further development and refinement of ideas. In this sense the vagueness of sustainability and sustainable development and uncertainty over the meaning of such terms provides opportunities.

Rejecting the problematic modernist division between the environmental and the social, we consider the scope for dissensus and a more relational analysis. Tracing legal histories, we find that the relationship between people, their environment and their economic and social capabilities is reaching a new stage of engagement and contestation. This suggests that not only substantive but procedural issues are vital to the longevity of the planet, its economies and societies. It is on this basis that the contributors to this book offer very different legal perspectives on sustainability.

Questions of terminology

In mapping a history, how we use key terms is vital. Sustainability and sustainable development are buzzwords that have been at the core of both policy and academic debates for decades. However, their individual meanings and the relationship between the terms are vague and contested, not only in the academic literature but also on legal and policy grounds (Waas et al, 2011). Some scholars make a distinction between sustainability and sustainable development, arguing that the former is the goal and the latter is the process to achieve sustainability (see for example Reid, 1995; Bagheri and Hjorth, 2007; Lozano, 2007). The difficulty is that such a distinction indicates that there is an end goal to be reached and this is problematic in many respects, not least because it is unclear who decides what such goal should be and because such conceptualisation is often underpinned by a linear, Western-centric view of the world’s development.

On the plus side, sustainability is not always accompanied by the heavy and controversial connotations of the word ‘development’, though many policy and law instruments use the two terms interchangeably and often refer to sustainable development as an objective. As this chapter is focused on the history of legal and policy shifts at the international and European Union (EU) levels, it needs to engage with both terms. Concentrating only on sustainability would leave out much of the crucial history, given that legal and policy conversations are often framed in sustainable development terms. In such legal and policy discussions, sustainable development is at some times interpreted as a goal and at other times as a process, rendering the distinction between sustainability and sustainable development outlined earlier less tenable.

Whether sustainable development is a goal or a process, it can be understood in any case, following de Sadeleer (2002), as a directing principle of post-modern law. De Sadeleer makes a distinction between ‘general principles of law’ developed by the judicial activism of the courts to fill legal gaps and ‘directing principles’ such as environmental principles that are permeated by values rather than precise legal rules, bringing ethical and other social and political concerns into play (2002: 252). General principles of law are stabilising in character and are the product of modern law, characterised as a neutral, autonomous system made up of general rules, hierarchy, coherence and precision. Directing principles, to the contrary, set forth by policy makers and legislators, cannot be distinguished so clearly from morality and other non-legal rules, hence they are an instance of post-modern law, embodying the uncertainties and hybridity of the post-modern condition. Directing principles assume a symbolic function as they are set forth in new regimes as legitimating factors and they fulfil a quasi-pedagogic function in that they are reforming rather than stabilising, as they ‘announce the law of tomorrow’ (2002: 258–9). They are also strategic because their vagueness is easily agreed on and they are functional in a post-modern context aimed at flexibility, adaptability and pluralism (200: 258–9). As Scotford argues (2017: 35), vagueness is what gives principles ‘widespread currency in international policy’, as sustainability is easy to agree to politically and can cross jurisdictions and appeal to popular sentiments about the status of society and the planet.

Thus, calling sustainable development a principle of post-modern law points at its ethical and political imbrications, which are to be explored in this chapter. At the same time, it must be said from the outset that attributing to sustainable development the characteristics of a post-modern principle does not imply that its legal and policy interpretations and implementations break with modernist assumptions. As the chapter will show, the current articulations of sustainable development often carry with them very modern connotations, namely (1) underlying (capitalist) orientation towards economic growth, (2) the search for a single, unified version of sustainability with references to pillars’ integration and holism, (3) anthropocentric foundations. Environmental legal scholarship on sustainable development has argued that an ecocentric reorientation is what is needed for sustainable development to overcome some of these shortcomings. We argue that, although this argument has some merit, an ecocentric reorientation is not necessarily the preferred solution. We argue that, for the Sustainable Development Agenda 2030 (UN, 2015) to be truly emancipatory, emphasis could be put on shifts towards ontological and epistemological pluralism and the recovery of silenced sustainabilities. In this way we see the history of sustainability as one of a gradual opening of space for a multitude of perspectives on environmental, economic and social, as well as cultural, issues, the realisation of which we consider critically in Chapter 2 on Agenda 2030 and the Sustainable Development Goals (SDGs). As explained later, pluralising sustainability and recovering silenced voices can be approached from and supported by different theoretical angles, ranging from theories of deliberative democracy to post-modern critiques on development and politics. Here, we opt for post-development theory and critical legal theory, including Ranciere’s notion of dissensus. This proves to be very useful for interpreting inclusivity not as an attempt to reach a single, Habermasian intersubjective truth and unified conceptualisation of sustainability but as a way to disrupt existing boundaries between what is considered inside and outside the acceptable sustainability discourse and practice (see Habermas, 1996).

The chapter is broadly divided into three further substantive sections: the next section provides a historical overview of the sustainability agenda, focusing on the international and EU levels, highlighting tensions between developmental and environmental aspects of sustainability over time and the ways in which tensions have arisen and been resolved. It is followed by a reflection on connections of sustainable development with ethical and political issues, which render it a post-modern principle of law in the de Sadeleer sense but, simultaneously, also rooted in modernist assumptions. We consider the significance of diverse human (and social) engagements with sustainability objectives, which may be preferred to elite capture of policy making. The final section provides initial reflections on how to move beyond the modernist assumptions underlying sustainable development, rethinking the ontology and epistemology of sustainability, bringing forth its pluralist emancipatory potential. We are not convinced that this can be achieved in a post-developmentalist way in practice (Escobar, 1995; Rahnema and Bawtree, 1997), given how deeply economic development remains entrenched within global capitalism and contemporary sustainability legal frameworks. Nevertheless, there is scope to challenge conventional assumptions regarding the need for further development and, even if this is conceded, what its established constitutive elements should be (Mignolo and Escobar, 2013). We suggest that such challenges could be manifested in space created for resistance alongside procedural mechanisms for inclusive dialogue.

A brief history of sustainable development

This section offers a brief history of international and European initiatives related to sustainable development. The employment of the terms sustainability and sustainable development in international policy is reviewed. We map the exploration of sustainability concerns from Stockholm (UN, 1972) to a definition of sustainable development more focused on temporal and spatial distributive justice in the Brundtland Report (World Commission on Environment and Development, 1987). We then find more emphasis on the pillars of sustainable development (social, economic and environmental) in the World Summit on Sustainable Development 2002. The latest policy articulation of sustainability is of course to be found in Agenda 2030 in connection to the 2015 SDGs, which is discussed in the Chapter 2.

This part of the chapter also demonstrates how the vagueness of the meaning of sustainability has implications for its legal status. Indeed, sustainability occupies an ambiguous legal space. It has not been recognised by the International Court of Justice (ICJ) as a customary principle of international law, but it has been used as an interpretative aid by courts and other tribunals, as demonstrated by Barral (2012). At the EU level, sustainable development is not only an important part of the policy discourse but today occupies a central place in the Treaties. However, it is conceptualised more as a guiding principle than as a precise legal tool. It is also recurrent in EU environmental Directives. Sustainability therefore sits at the interface between law and policy and can be seen as a bridge between the two. It is connected to binding norms, yet it is not recognised to date as a binding norm itself. Its imprecision, hybrid status and softness are what guarantee its longevity and its colonisation of fields other than the environmental one (in the context of labour law see van den Putte and Orbie, 2015, and regarding human rights in trade see Gammage, 2019). It is precisely because of this hybrid nature that de Sadeleer (2002) calls it a directing principle of post-modern law.

Declaratory initiatives and other legal instruments

The most straightforward account of sustainability that can be provided consists of a historical tour through the various international and European instruments. We argue that these do not necessarily take a linear path. More probing debates arise in 1972, in Stockholm, relating to economic development and its implications for the environment than do later in Johannesburg in 2002 or even in Rio+20 in 2012. Throughout, concerns regarding the economy loom large, often eclipsing environmental or social issues, or merely viewing these as some minor (and secondary) justifiable constraints on economic operations. The human dominates in terms of the justification for environmental action, but also in more positive ways sparks participatory engagement, the significance of which we return to later in the chapter.

The UN Stockholm Declaration and Report 1972 

The roots of sustainable development can be found in the Stockholm Conference on Environment and Development and the resultant 1972 Declaration of Principles for the Preservation and Enhancement of the Human Environment, in which the relations between environmental and development concerns were first considered at the international level. Sweden led on the conference, and this is quite telling as it was often Scandinavian countries that led on environmental initiatives, given their strong sense of environmental protection (Ivanova, 2007: 341). The Declaration is primarily focused on the relationship between the environment and development. Principle 1 links environmental protection to human rights norms, stating that ‘man’ has a right ‘to freedom, equality and adequate conditions of life in an environment of a quality that permits a life of dignity and well-being’ and has a duty ‘to protect and improve the environment for present and future generations’. This is linked to socio-political considerations: ‘in this respect, policies promoting or perpetuating apartheid, racial segregation, discrimination, colonial and other forms of oppression and foreign domination stand condemned and must be eliminated’. The Stockholm Declaration is very much phrased in terms of human interests, as the protection of the environment is for the welfare of humans. For example, principle 2 states that the resources of the Earth are to be safeguarded for present and future generations. This anthropocentrism is recurrent in much of the history of sustainability and will be problematised later in the chapter.

Further, the connections between environmental, economic and social issues are elaborated. Paragraph 4 of the Preamble observes that: ‘In the developing countries most of the environmental problems are caused by under-development. Therefore, the developing countries must direct their efforts to development, bearing in mind their priorities and the need to safeguard and improve the environment. For the same purpose, the industrialized countries should make efforts to reduce the gap between themselves and the developing countries.’ This can be linked to the assertion in principle 8 that ‘[e]‌conomic and social development is essential for ensuring a favorable living and working environment for man and for creating conditions on earth that are necessary for the improvement of the quality of life’; also to the redistributive transfer of ‘substantial quantities of financial and technological assistance’ envisaged in principle 9. This finding is consistent with acknowledgements, in the context of world trade, that non-reciprocal redistributive measures were needed to assist economic development for so-called developing countries (see Part IV of the General Agreement on Tariffs and Trade (GATT) adopted in 1965 and also the Enabling Clause: Differential and More Favourable Treatment Reciprocity and Fuller Participation of Developing Countries 1971 and 1979).

Nevertheless, there is little explicit consideration of the ways in which environmental, economic and social concerns are to be reconciled. Principle 14 offers only a public reason, liberal-type approach, indicating that ‘[r]‌ational planning constitutes an essential tool for reconciling any conflict between the needs of development and the need to protect and improve the environment’. In this way, the modernist view of progress found in the notion of development is placed alongside another modernist concept of the carrying capacity of the Earth. As Glacken (1967) argued a long time ago, connecting the idea of progress with that of environmental limits is a necessary development of a post-Enlightenment time. Such a modernist view is not at odds with the previous assertion that sustainable development is a directing principle of post-modern law. Indeed, as de Sadeleer himself argues, there is no rupture as such between modernity and post-modernity because that would underestimate the heritage of modernity (2002: 61).

The Stockholm Declaration does not use the words ‘sustainable development’, but there is reference in the UN Report to the accepted need for ‘a better balance among the major elements that determined the level and quality of life … and its distribution, available resources and their exploitation, and pressures placed on the life systems that sustained it’ (UN, 1972: 45). Although the outcome of the Stockholm conference was a Declaration, hence not of a legally binding nature under international law, it exerted a positive influence on regional policies, with the European Economic Community for instance developing its 1st Environmental Action Programme in 1973 (Bell et al, 2017: 177). The first definition of sustainable development emerged in the following decade.

The World Conservation Strategy 1980 

The International Union for the Conservation of Nature (IUCN, 1980), in the World Conservation Strategy, states that for ‘development to be sustainable it must take account of social and ecological factors, as well as economic ones; of the living and non-living resource base; and of the long term as well as the short-term advantages and disadvantages of alternative actions’. In this challenge to the dominance of economic considerations it might seem that conservation becomes a goal in and of itself and therefore the strategy seems to depart from the anthropocentrism of Stockholm. However, paragraph 5 does state that: ‘Conservation, like development, is for people; while development aims to achieve human goals largely through use of the biosphere, conservation aims to achieve them by ensuring that such use can continue’ (IUCN, 1980). In this way, the social dimension provides a justificatory foundation for economic development and environmental conservation, although its content is under-explored. Conservation’s value seems to lie here in what today we call ecosystem services (see Millennium Ecosystem Assessment, 2005 for a definition of ecosystem services), not in the protection of nature on its own and for its own sake.

The Brundtland Report 1987 

The 1980s witnessed also the establishment of the World Commission on Environment and Development (WCED) in 1983, chaired by the former Norwegian prime minister Gro Harlem Brundtland, again therefore seeing Scandinavian countries taking the lead in the shaping of the sustainability agenda. In 1987 the WCED produced Our Common Future, also known as the Brundtland Report, which contains the most popular definition of sustainable development to this day. The definition states that ‘sustainable development is development that meets the need of the present without compromising the ability of future generations to meet their own needs’ (World Commission on Environment and Development, 1987: 51). The key aspects of that definition are spatial and temporal distributive justice concerns. Sustainable development is about fair allocation of resources to ensure both intra-generational justice (especially between developing and developed nations, but also the poorer and wealthier within these countries) and inter-generational justice (between present and future generations, whose environment should also be nurtured and preserved). The Brundtland Report’s focus seems to be purely anthropocentric. It is concerned with ensuring progress for (human) generations and this can be achieved if ecological limits are not exceeded.

It is also interesting to note that the term ‘needs’, rather than ‘rights’, is used in the Brundtland Report, hence the choice of language seems not to be underpinned by an empowerment logic but by a green development design decided top-down. However, the report also goes beyond the notion of needs, stating that ‘sustainable development requires ... extending to all the opportunity to satisfy their aspirations for a better life’ (World Commission on Environment and Development, 1987: 44). Nevertheless, the language of rights, which was present in the Stockholm declaration, is lost in Brundtland. Instead, that rights discourse can be found in attempts to tame the economic development agenda during the same period.

The UN Declaration on the Right to Development 1986 

The UN Declaration on the Right to Development 1986 (UN, 1986) begins with the powerful statement that ‘[t]‌he right to development is an inalienable human right by virtue of which every human person and all peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights and fundamental freedoms can be fully realized’. The Declaration as a whole is powerful in that it pushes for a procedural understanding of justice: a right to development is not only a right to distributive justice but also a right to participate in what justice means (Articles 2 and 8). However, the Declaration does not take into account either environmental considerations or inter-generational concerns. The economic development agenda and the environmental sustainability agenda proceeded in this way along apparently separate trajectories.

The Rio Declaration 1992 

Connections between development and environmental agendas were forged in the Rio Declaration 1992 (UN, 1992a), one of the outcomes of the United Nations Conference on Environment and Development (UNCED), with Article 3 on the right to development for present and future generations, emphasising the inter-generational aspect, complemented by Article 6 on intra-generational justice. Article 4 on environmental protection is stated to be integral to the development project. Further, Article 10 stresses the importance of participation in environmental decision making (in a manner comparable to the 1987 UN Declaration on the Right to Development): ‘environmental issues are best handled with the participation of all concerned citizens’; and a commitment was made that at the national level each individual should be given access to environmental information held by public authorities, the opportunity to participate in environmental decision making and access to justice.

It was also at Rio that the institutional structure for pursuing protection of sustainable development at the global level was developed. The Commission on Sustainable Development (CSD) was established in 1992 by the UN General Assembly (UNGA) in its resolution 47/191 (UN, 1993) as a commission attached to the Economic and Social Council. The CSD’s aim was to ensure the effective follow-up of the UNCED and promote dialogue and partnerships for sustainable development with governments, the international community and ‘major groups’, including women, indigenous people, workers and trade unions, NGOs, business, the scientific community and farmers. Participation, following Rio+5 in 1997, was facilitated by a two-day, multi-stakeholder dialogue session with the major groups as key participants. The dialogue was then integrated into the CSD official deliberations (Adams and Pingeot, 2013).

Principle 10 of Rio was further translated into law with the advent of the United Nations Economic Commission for Europe (UNECE) Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (the Aarhus Convention 1998). This instrument, employing the language of rights, sets out three pillars of procedural environmental justice: access to environmental information, participation in environmental decision making and access to justice in environmental matters. A Compliance Committee was established under Article 15 of the Aarhus Convention in 2002, to which members of the public can bring communications related to non-compliance by a Party. Although in various respects imperfect (Lee and Abbott, 2003), the Aarhus Convention has constituted an important step towards more inclusive environmental decision making globally and also in the EU.1 This instrument can arguably be considered an important precursor to SDG 16, especially targets 16.3 and 16.7, which restate these principles of democracy and procedural justice in relation not just to environmental sustainability, but also as concerns other economic and social sustainability considerations. We return to this issue in Chapter 2.

The Millennium Development Goals 2000 

By way of contrast, the adoption of the Millennium Development Goals (MDGs) by UNGA (UN, 2000) has been criticised for its top-down imposition of social, economic and environmental standards without scope for extensive participatory engagement or reflection. Eight MDGs were identified, namely to: eradicate extreme poverty and hunger; achieve universal primary education; promote gender equality and empower women; reduce child mortality; improve maternal health; combat HIV/AIDS, malaria and other diseases; ensure environmental sustainability; develop a global partnership for development. Each goal was accompanied by more concrete targets and indicators to be achieved by 2015. It is interesting that, unlike the UN Declaration on the Right to Development, environmental sustainability is included explicitly as a development goal, but consists only of four targets and is not necessarily taken as a concern which might impact on the other goals (Castello et al, 2010). Concerns were raised by commentators that the targets had been set by experts top-down, regardless of local priorities (Satterthwaite, 2003; Saith, 2006). Even one of the original architects of this ambitious project, Vandemoortele (2009), voiced concerns that there had been capture of the MDG process, such that money-metric and donor-centric views of development had become too prominent. He saw a need for multi-level social partnership if the MDGs were to be achieved (Vandemoortele 2008). Arguably, we see a repeat of this methodology (consisting of goals, targets and indicators) in the SDGs discussed in Chapter 2, but also more interest in inclusive participation in SDG 16 and the global partnership provisions in SDG 17.

The Johannesburg Declaration 2002 

The participatory ethos of the CSD and the Aarhus Convention arguably also seemed to have little influence at the World Summit on Sustainable Development (WSSD), in Johannesburg in 2002. For example, the dialogue session was severely shortened, and its importance was reduced so that it lost its role as an official input into the outcome document (Waas et al, 2011). Johannesburg did not get rid of the participatory discourse altogether, creating so-called ‘Type II partnerships’, which are projects allowing civil society and private companies to contribute to the implementation of sustainable development in partnership with governments and international organisations. Their formation was justified by the argument that sustainable development required broad-based participation. However, such partnerships also attracted criticism for privatising the implementation of the Rio commitments and diminishing transparency and accountability as a way for governments to avoid negotiating effective and legally binding solutions (Witte, Streck and Benner, 2003).













































































































































































OEBPS/html/images/cover.jpg
LEGAL
PERSPECTIVES ON
SUSTAINABILITY

EDITED BY
MARGHERITA PIERACCINI
AND TONIA NOVITZ













OEBPS/html/images/logo.jpg
P ) PrisTor
UNIVERSITY

PRESS





