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INTRODUCTION

Toward the end of 2009, a diplomatic controversy erupted between China and Britain. A fifty-three-year-old Pakistani Briton named Akmal Shaikh was executed for smuggling four kilograms of heroin into northwestern China in 2007. The Chinese courts had rejected British requests for clemency or medical assessment of the alleged mental disorder of the accused (who had previously been convicted by a British law court for a different offense). British Prime Minister Gordon Brown and his colleagues in foreign affairs condemned the Chinese execution “in the strongest terms” as an act unacceptable “by any standards of human rights” in the twenty-first century. British media denounced it as a “barbaric act” and “medieval rough justice” of a country “still stuck in the dark ages.” The perceived lack of political liberalization and rule of law in general were cited to show that a Westerner could not expect a fair trial in China and did not deserve death in the Chinese form, regardless of the crime. Stressing that the seized heroin could kill 26,000 individuals and damage numerous families, the Chinese government insisted that the defendant’s rights had been properly respected and that foreigners should not interfere with its “judicial sovereignty” and independence. Many foreign and Chinese commentators noted the uncanny similarities between the dispute of 2009 and the First Opium War in 1839–1842 in their primary concerns: a contraband drug, Chinese law and sovereignty, sentiments about humanity and justice, perceived cultural differences, and international power politics.1 Few realized that this was the first Chinese execution of a European in more than half a century, and of a British national under Chinese law since the Lady Hughes case of 1784, in which a British sailor was executed for killing two local Chinese in Guangzhou (Canton).2 More intriguingly, the Chinese and British rhetorical strategies and the underlying issues in 2009 can be traced back to the Lady Hughes and other Sino-Western legal disputes in the eighteenth century. Despite the lapse of two centuries separating the two cases and the vastly different circumstances underlying them, the dominant narrative seems not to have changed a bit: that of an innocent foreigner falling victim to Chinese despotism or barbarity. Eighteenth-century images of Chinese law have survived, and so has the power of a peculiar case to evoke a discursive chain regarding law, national sovereignty, cultural identity, and international relations.

This book investigates how such images of China or Chinese law were created and how and why they acquired extraordinary and lasting power in the context of Sino-Western encounters from approximately the 1740s through the 1840s. By studying a series of pivotal moments of Sino-Western contact and conflict during this period that culminated in the famous First Opium War, I examine the formation and transformation of Western knowledge and perception of Chinese law and society over time. I argue that the resulting Western discourse of China and Chinese law was not only central to many of the disputes that structured the trajectory of modern Sino-Western relations but also a key site at which the cultural and national boundaries were constructed or negotiated.

Several excellent studies have dealt with some of the related issues or sources recently; drawing on their insights, this book examines a different set of questions from substantially different perspectives.3 First of all, it concentrates on the century-long period of Sino-Western, especially Sino-British, encounters before 1842, a formative century that has profoundly shaped modern Sino-Western relations but has received inadequate attention among scholars of China since the 1930s.4 Second, instead of studying this period as a diplomatic, intellectual, or literary history, this book provides an integrative, critical analysis of the archival, popular, intellectual, and political dimensions of the Sino-Western encounter to historicize the processes of knowledge production and transcultural boundary making in the age of empire. A central concern of the study is to find out whether such a multidimensional interdisciplinary study may shed new light on the history of Sino-Western contact or other transimperial encounters. This book makes no pretension of being a comprehensive history of this period. Instead, using a combination of case studies and selected themes and events to slice through history temporally and spatially, it hopes to illustrate the complex power dynamics in the contact zones of empire that have created some of the still influential ideas of Sino-Western difference, identities, and modernities at a time when these ideas remained seriously underdeveloped, contradictory, or contested.

This book builds on critical scholarship in multiple disciplines to explore the intersection of the discourse of Chinese law and society, Euro-American modern transformation, and imperial ideology and practice. In the next few sections, I situate this study within the recent literature on Chinese law and Sino-Western relations, and then explain several key concepts and analytical approaches used in this book. I also connect this study with the broader historiography of modern imperialism, liberalism, and international law. The last section introduces some of the arguments of the succeeding chapters of this book.

CHINESE LAW AND SINO-WESTERN RELATIONS IN RECENT SCHOLARSHIP

For over two centuries, the dominant Western discourse about the law of imperial China was informed by a set of interrelated and often contradictory characterizations. The internal fissures of this discourse are analyzed in detail in the next few chapters, but it may be useful to highlight some of its most popular tropes here. On the one hand, Chinese society was said to be governed by the terror and caprice of a despotic ruler without any rational or fundamental law. This eighteenth-century view then led subsequent intellectuals to argue that late imperial Chinese judges decided cases according to Confucian moral precepts and personal sentiments rather than written law. On the other hand, China was portrayed as a country where all human actions were controlled by meticulous, overrationalized laws and regulations, with no room for the development of individuality or historical self-consciousness. As a result, Chinese law, if there was any at all, was dismissed as inherently incapable of protecting property, rights, and freedom or promoting justice, rule of law, and societal progress. The implications of these views were not limited to the Chinese legal system. Rather, they were frequently cited as conclusive or self-sufficient proof about the presumably stagnant, arbitrary, irrational, or backward nature of the entirety of Chinese civilization. As such, China’s judicial institutions and practices rendered China an illegitimate regime pursuant to the liberal theories of civilization and modernity derived from the eighteenth-century European Enlightenment. This has often led to the denial of China as one of the sovereign subjects of the modern world and international law from the eighteenth through the twentieth centuries.
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