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Preface

IT IS ONLY in recent years that I have come to learn the name of Dwight Perkins and seen his works recorded, for our remembrance, in books on architecture. In one book on the Chicago School, I found, as a grand example of his Prairie style, that handsome, embracing building he designed in Chicago as the Carl Schurz High School. Many days in my own young life were spent, buoyantly, in the setting furnished by that building and its grounds. I found the paths of my daily life set out for me in the friendly corridors and the broad staircases that Perkins had arranged. I encountered my friends often in happy accidents that he seemed to plan for us, as he contrived his design with corridors coming in from an angle and wrapping around to form an ingenious triangle. My friends and I had lived in those years with our lives framed every day in a design he had imparted to us. Yet, we had never shown much awareness that there was a design, and we had never experienced any curiosity about the designer. None of us had any inkling of the man. We had never seen his picture, we had never even been aware of his name. And certainly, we had never been instructed in his work and his art.

I would suggest that, in a similar way, our own lives today have been affected by the frame that George Sutherland helped to shape and preserve for us. But as with the architect Dwight Perkins, we are not aware of his touch on anything about us. Yet, his influence can be found almost everywhere. We may see and feel it every day in the things that are closest to us. We may find it in the color and commerce of our local communities, in the way that new businesses are free to spring up and flourish without the consent of their competitors in the neighborhood. Many of these businesses will disappear, but they will usually be replaced by others, trying anew. We may notice a concentration of commercial establishments in parts of town that have been marked or “zoned” for business. In evident contrast, other parts have been marked as residential zones, for the sake of shielding them from the traffic of business and the intrusion of strangers. These differences seem to have become sharper in our communities since 1927, when Sutherland wrote for the Supreme Court in accepting these laws on zoning as compatible with the principles of the Constitution.

For that acceptance, Sutherland has inspired puzzlement among many conservatives, who might otherwise count themselves as friends of his jurisprudence. For surely, Sutherland had understood himself to be within the tradition of those judges who had found the ground of their jurisprudence in “natural rights.” In Sutherland’s understanding, the right of people to make their livings at a legitimate trade was not a “right” that was simply created by the local community and bestowed on free men and women. That claim to make use of freedom for all rightful ends was a claim that could be made by any moral agent, even before the advent of any civil government and any system of laws. Free beings or moral agents would have, of course, a claim to all dimensions of their freedom, including the freedom to speak and publish, and their freedom to direct the uses of their own property, rightfully earned. They would bear the right, that is, so long as the use of their freedom and property was directed to a rightful end. When it was not, the judge who understood a distinct, moral ground for the rights of property understood at the same time that there were moral grounds for the restriction of property.

It was Sutherland’s recognition of those limits that moved him to accept the conventions that we associate now with the laws of “zoning.” I do not think that he foresaw the way in which those laws have been extended to impose restrictions, so severe, on the uses of property that they amount to a virtual “taking” or confiscation of property. But it should be plain from other parts of the record that Sutherland would have tested, with the most exacting, critical mind, the rationales that are served up these days to justify these takings of property without compensation. And when those rationales have to be measured, Sutherland has left us with the most precise, urbane understanding to guide the judge. In our own time, judges are coming to view these takings of property as violations of the Constitution that merit, once again, their concern. In this respect, they are working their way back to the ground that Sutherland prepared for them. They will find there the explanations he had set forth with the patience and care of a scholar, and in this domain of the law, his influence will be felt again.

Sutherland had sought to vindicate and protect the interests of women. His decisions, seventy years ago, are more readily understood by feminists than by conventional liberals, and in another ten years, liberals may finally catch up to the understanding held by Sutherland in the 1920s. I cannot say whether he would have construed, as an interest of women, an interest in abortion. But the people who seek to build a right to abortion on the ground of a right of privacy find themselves appealing, in effect, to the logic of natural rights that Sutherland and his colleagues defended, in the 1930s, against the New Deal and the liberals of their own day. Both conservatives and liberals in our own time have moved away from natural rights and embraced one version or another of “legal positivism.” The consequence is that conservatives and liberals have both produced a jurisprudence for which they cannot give a coherent moral account. The irony is that Sutherland could supply the moral ground that is missing in the jurisprudence of each. But that is not to say that he could justify the ends that both sides have sought to reach in the name of jurisprudence. I do not think, myself, that the right to an abortion can be sustained on any serious ground of “natural rights.” Whether I am right or wrong in that estimate must depend on the reasoning I bring forth. If I am right, there would be at least this consolation for liberals: They might become even clearer on the grounds that make some of their other ends more defensible and compelling. I hasten to add that the same consolation and surprise may await conservatives as well.

It is not only in the things nearest to us that the influence of Sutherland is pervasive and unseen. President George Bush was apparently confident that he had the authority, on his own, to engage the American air force in a timely way in the Philippines, in order to prevent the overthrow of an elected government. He bore the same confidence that he could order an American offensive in the Persian Gulf without an explicit authorization from the Congress. In that confidence, he drew on the understandings made firm by the teachings of Sutherland. That this authority continues to surprise us is not to say that it is novel. Nor does it indicate that there is anything in the least problematic in the reasoning supplied by Sutherland. President Ronald Reagan might have drawn on those same understandings if he had wished to act more directly in Nicaragua rather than seeking a covert form of aid to the Contras. His administration became vulnerable then to the investigations and notoriety that were identified as the “Iran-Contra Scandals.” It appeared for a while that the Reagan administration would be undone by this controversy, late in its life, especially as the investigation moved outside the hands of the Executive and into the office of an Independent Counsel. The most serious, searching questions were raised about the creation of a prosecutorial function outside the supervision and responsibility of the Executive branch. To the Executive is given the “Executive powers” and the obligation to enforce the laws. Under the separation of powers, the responsibility to prosecute may not be lodged within legislatures or courts. And if it is not within the Executive, where is it? Is it attached to an Office of Independent Prosecution that finally brooks no supervision, no superior, and therefore no responsibility? On this I will have more to say later. It is sufficient simply to recall now that there was a challenge to the constitutionality of the independent counsel (or special prosecutor). Chief Justice William Rehnquist needed to summon all of his arts as a judge to sustain the constitutionality of this special, and anomalous, arrangement. His efforts did not satisfy all of his colleagues on the Court or other conservative jurists. And yet, what he had to rely on, most critically, was a precedent left by Sutherland in one of the notable cases, in the 1930s, that restrained the reach of the Executive power under President Franklin D. Roosevelt.

Rehnquist found it necessary then to quote Sutherland; and the partisans of the Executive power found it necessary, in turn, to quote Sutherland as they framed their defense of President Reagan. The experience, by now, is hardly novel. At moments of controversy in our politics and law, it has become common to reach out for the words of judges; and some of the most apt, telling words have belonged to Sutherland. His influence touches every part of our law and our lives, from war and foreign affairs to the arrangements of zoning and the state of retail business in our neighborhoods. And yet, most people do not know his face or his name. Those who know him are more apt to deride him or profess to reject his jurisprudence; and yet, his words are the words they rely on when it is necessary to settle the grounds of their judgment.

My purpose in this book is not to write a chronicle of the life of George Sutherland but to give an account of him in the part of his life that marks the central work, and the highest consequence, of his life. Sutherland is important to us as a public man, in the work of his career as a legislator and a judge. His highest function as a judge was to articulate the principles of justice, and the requirements of the American Constitution. We would give an account of Sutherland, then, at his highest level, when we give an account of the understanding he fashioned, and the teaching he wove, about the nature of justice. But that is to say, the task of this book is to understand his reasoning and give an account of his jurisprudence. And my conviction, of course, is implied in my title: If we can understand again what this urbane man sought to teach, we will find it enduringly worth preserving—and restoring. The Return of George Sutherland is the restoration of his jurisprudence. As I have already remarked, he would supply, in that jurisprudence, the moral ground that is missing in the jurisprudence of both liberals and conservatives in our own time. In my reckoning, the moral distraction in either camp promises to give us a generation of lawyers and political men, sublimely delivered from coherence, free to follow the most ingenious theories produced in our schools of law, and detached then from any moral anchor. The products of that education are all around us, and they are very much in evidence running for office. This project of restoration, then, I regard as nothing less than urgent. But what makes it practicable, I think, is that our understanding can be restored, in reasonable measure, if we could simply understand again an accomplished man, who wrote clearly, and left us a record sufficiently compact that we can study him closely. In his time, his writings commanded the interest of the most literate men in the law; they must claim at least the interest of serious readers in our own day. Those readers have survived the forces corrosive of literacy, from “deconstruction” to “Nightline,” and they may be grateful now to enlarge their company by coming to know an engaging, learned man who has been made a stranger to them.

Amherst, Massachusetts

July 7, 1993


Acknowledgments

THE WORK on this book was completed during a year of residence as a Bradley Scholar at the Heritage Foundation. I would like to thank the Bradley Foundation for its generous support, and the staff at the Heritage Foundation for providing the most congenial setting. One of the advantages of that setting was that it put me, every day, within the neighborhood of the Library of Congress and the Supreme Court. The manuscript division in the Library of Congress houses a collection of George Sutherland’s papers. Those papers were invaluable in giving, to a sympathetic reader, the chance to see the strands in the life of Sutherland and to form a portrait of the man. The papers included letters, clippings, and unpublished speeches; there was an overview of Sutherland’s career in the Senate and a glimpse of his service on the Court. There was also his commonplace book, kept when he was in his twenties. This collection in the Library of Congress found a modest, but useful supplement in the collection of the Library of the Supreme Court. I would like to thank the members of the staffs for their help in getting access to these papers, along with reproductions and photos. Finally, I wish to record a special thanks to Charles Heatherly, who was the Vice-President of Academic Relations at the Heritage Foundation. He is the rarest of characters: a man seasoned in politics and administration but enduringly committed to scholarship. He understands that politics cannot be cut off from its philosophic ground and that the state of our politics cannot be detached from the condition of our colleges and universities. He has also been persistent and warm in his support for all of my projects. During most of my time at the Foundation, he was aided by Melissa Reynolds, who served at times as my own assistant in every phase of my work, from the tracking of sources to the arranging of seminars. She did it all with dash, wit, and with steady, good judgment.

The last word is for Beatrice Levine Oher. My aunt Bea was about sixteen when I was born into a large, spirited family collected in an apartment in wartime Chicago. I was the first grandchild, and so the only child at this moment, in a household that contained nine grownups—parents, grandparents, five aunts and uncles—to say nothing of an army of visitors who were always passing through. The apartment was amply supplied with colorful characters who made it clear, as the saying goes, that they welcomed children. One of my colleagues has been persuaded that serious defects in character can be traced to a childhood spent in a setting of this kind. Consider, after all, the moral hazards of living in a world occupied by catchers-in-the rye, where a child could wake up, walk into a kitchen filled with adults, ask with bleary eyes about breakfast—and receive a standing ovation. In a household tuned to that temper, Bea was the most loving yet, and the most constant companion. To rework an old line, age has not diminished, nor custom staled, that constancy and devotion. For some reason lost to our own age, people at that time seemed to want to take children along almost everywhere, even when they were courting. Bea and my soon-to-be Uncle Harry whisked me along, in runs through Humboldt Park, for tennis and milk shakes, and all of the simple delights that could be offered up to a child by young people in the spring of their happiness. When I was two, Harry wrote to me, from the Army, a letter meant for later years, when it could come within my understanding. I still have it. But in the meantime, the letter was for Bea, and two years later, they were married. Now, on the threshold of their fiftieth anniversary, I would dedicate this book, lovingly, to them.


THE RETURN OF GEORGE SUTHERLAND


CHAPTER I

The Figure in the Carpet

I HAD, gathered around me, a collection of colleagues and friends, tutored in history and politically attuned. I offered a modest prize to the listener who would first be able to name the person I was about to portray, as I gradually filled in his portrait: I read excerpts from speeches and passages from his writings; I dropped a hint about his political party and the section of the country from which he had sprung. The speeches and writings revealed the furnishings of his mind and the arguments that moved him. They revealed, altogether, a rather cerebral and urbane style, and the arguments were attached to causes that my listeners did not readily associate with the writer. The questions then were: Who was he, and how have we come to remember him? He is not part of our contemporary politics—he died in 1942. But he had been in the center of events that shaped our modern politics, and even now, it is rare to encounter a major crisis in our politics and law in which his words are not brought back—even if those words are detached now from any remembrance of the man who wrote them.

He is known to us, then, largely through the work of historians and journalists, and what we recall of him has been dependent on what the historians and journalists have been pleased to have later generations remember about him. The puzzle I posed to my friends claimed its properties as a puzzle precisely because this filtering had been so emphatic and gross. The clues I offered—the speeches, the political causes—triggered no association because, in the accumulated writings on politics and history, his reputation has been disconnected from those speeches and causes. Apparently, he is not remembered for them because the people who made it their vocation to record the chronicles of our politics did not think that these early speeches and causes counted very much in estimating the character of the man or explaining the meaning of his political life.

I began by reciting passages drawn from a speech in favor of votes for women that was delivered in 1915. The words of the speaker were compelling, but they were attached to a cause that my colleagues did not know—and had little reason to suspect—that he embraced. It was not that the speaker had merely offered one voice in a vast multitude of voices urging the franchise for women. In this movement toward votes for women he had been highly visible. He had introduced, in the Senate, the Anthony Resolution, named after Susan B. Anthony. In the politics of the day, the speaker was instantly recognized as one of the serious, leading figures in the cause of votes for women. As my friends listened to the account and heard the words that shaped the arguments, it was evident to them that they were in the presence of a writer who had been made a stranger to them. It was part of their satisfaction, as scholars, to know texts and to feel an almost personal acquaintance with the sensibilities that produced these writings. Some of them could hear a passage read from Lincoln or Kant or Henry James without needing to be told the identity of the writer. To encounter now an interesting text that was unfamiliar, and a sensibility they did not know, was to suffer the equivalent of that unease felt among certain people who are well “connected” when they suddenly discover a person of consequence with whom they have not even the least acquaintance.

What had intervened? What political barriers had brought down the screen that blocked his words and the remembrance of the man? Were the political events of his later life in the 1930s so dramatic that they fixed his character in the political cast of the time and cut off from our memory the earlier part of his career? If so, his character was fixed in the political cast set by the writers who produced the favored “story line” on the politics of the 1930s. In that story line, this man was stamped as a villain or a “heavy.” He was not credited with much subtlety or play of mind, though he was credited with an intellectual reach. The liberality and generosity of his sentiments and the largeness of his nature as a political man earlier in his life were blocked from the historical record, as though they were not quite as vital in marking his character, or explaining his reflexes in the 1930s, as they had been in the first decades of the century. To be blunt about it, his real nature, his earlier career, simply did not fit the caricatures that were created by writers as they fashioned the political fables of the New Deal and the 1930s.

And yet, it is arguable that there was no disconnection, in this man, between the earlier and later parts of his political life. He was a “political” man who made his way in politics by coming to know, intimately, the range of characters who filled out life on the American frontier. He advanced, in the political arena, to the Senate of the United States where he marked himself as a scholar. But he was a scholar who spoke with a grounding of experience, and with a robust humor, that were understandable to many plain people in his state. He commanded an enduring affection among those people even though it was clear that there was little that was plain in him. He was hardly a common man in his learning and sensibility and in the arresting focus of his mind. Nor did he share the religion that joined most of his constituents. When he left the Senate, he was invited to deliver a series of lectures at the law school of Columbia on the Constitution and foreign policy. Delivered from political office, the scholar of the law would become ever more visible. He would become “available,” then, for a different kind of assignment in politics. With a political class cultivated enough to recognize him, instantly, for what he was, he was soon identified as one of the preeminent candidates for a second or third opening on the Supreme Court. His name was reserved, that is, for one of those appointments of evident merit, beyond politics, once the administration of the day had managed to clear its political debts.

He moved then from the politics of the public arena to the more refined politics of the bench and scholarship. But the furnishings of mind that marked his character as a political man were as evident in his work as a judge. Happily, the record speaks for itself, beyond the filters imposed by writers and historians with their own political lenses. There was no constriction of spirit, no alteration of wit, and no blurring of that steady clarity of mind. Beyond everything else, there was no weakening of the union that was evident in him in his earliest days: the wedding of a liberal temper to the sense of a jurisprudence grounded in principles that could not be evaded or unsaid. The principles of lawfulness were commanded by reason itself; they would ever be accessible to the thoughtful or reflective, to the people who made reason a habit. To adapt a phrase of Kant’s, those principles of lawfulness constituted the law of which he himself was an example. They explained his teaching and they accounted for his career, and even when it was claimed that he stood against the times, he could live with a certain serenity that those canons of reason, those principles of the Constitution, would subsist.

I cannot preserve for my readers the mystery I preserved for my colleagues gathered for the evening, even if I wished to keep, any longer, this cloak around my subject. After all, I have used his name in my title, as the first, apt step in restoring his presence and stating the case anew for his jurisprudence. Yet his story must be filled in as he is introduced, and it may even be better to have the ingredients filled in as I filled them in for my colleagues, in considering just what we might know about that man who gave that address in favor of votes for women in 1915.

The speech made in the cause of suffrage was delivered at the Belasco Theater in Washington, D.C. But it was delivered by a political man from the West. In the political demography of that time, or in the reading of the political map, one political alignment was fixed in the landscape: The cause of votes for women found its firmest political base in the western part of the country. That state of affairs reflected the experience of these states while they were still territories. For some reason still not fully explained, the privations accepted by women on the frontiers seemed to stamp them more vividly as partners who shared the sacrifice and dangers and commanded a claim to equality. The territory of Wyoming was the first to incorporate votes for women in 1869, through the vote of the territorial legislature. That decision became a burden for a while in 1890, when the territory was applying for statehood. The delegate of the territory in Congress telegraphed to the legislature that the Congress might well refuse statehood unless the territory deleted its provisions for the suffrage of women. But the legislature wired back, “We will remain out of the Union a hundred years rather than go in without woman suffrage.”1 The state of Utah enfranchised women in 1896.

Our speaker, at the Belasco Theater, had made his way through the politics of a territory in the West. Since he was dealing with the question at the national level, by pressing legislation, he was likely to be in Congress. In this case, he was a senator from Utah. He was also very likely a Republican. The Republican party claimed a strong base in the western states, but beyond that, the party was notably free of the encumbrances that persistently tied up the Democrats when they dealt with the prospect of altering the franchise. The base of the Democratic party at this time was still in the Solid South, and any attempt to tinker with the franchise in the South threatened to undo the intricate set of contrivances that excluded blacks from the franchise. Hence the awkward position of feminists in the South: They wished to advance the cause of votes for women, but they had to explain, with an embarrassed twisting, that of course they did not mean to enfranchise women who were not white.

Those kinds of discriminations were at once too refined and too boorish to commend themselves to a national audience. It seemed to go without saying that this discrimination could not be incorporated in any national legislation on the subject. And that is why the reflex of the South was to deal with this question within the familiar framework of “state sovereignty.” If any state wished to adopt votes for women, let it do that; let it make the arrangements that were most suitable to its own community. In this spirit, the southern states could decide to alter their franchise, but if they did, they could do it in terms that did not overturn the political way of life in the South. They could add women to the electorate, while still preserving the policies and the customs that confined the vote to whites.2  And after all, as the argument ran, thirty-six states would be needed to pass a constitutional amendment in favor of women’s suffrage. If so many states could summon a majority in favor of votes for women, then they could vote it for themselves. They could establish, on the strength of their own authority as states, that women were eligible to vote for both local and federal offices. Therefore, what was the need for a constitutional amendment?

For moderate men of both parties, this argument had a surface appeal. But one senator, who held this position, changed course when he learned “that there were at least 11 States in this country whose constitutions were so rigid that it was practically impossible for the people themselves of those States to give an expression of their views.”3

That recognition imparted the momentum toward a constitutional amendment: When political men came to persuade themselves to the cause of votes for women, and persuade themselves on a point of principle, that conviction would affect them with a willingness to press the matter through. They would move to a constitutional amendment if a substantial bloc of States continued to cast up barriers to the enfranchising of their own women. Or at least, political men were willing to make that move if they were not hindered by the interests of their party or by an interest in preserving a system of racial caste in the South. For reasons that were hardly accidental, the Republicans were free from both of these encumbrances. Both political parties came to endorse the cause of votes for women, but the Democrats were too divided to enact that measure, even when they controlled both houses of Congress, and even when they were urged on to the project by a president of their own party.

Thus the melancholy spectacle of the amendment failing, in 1918, even though Woodrow Wilson made a special appearance before the Congress, in a time of war, and urged votes for women as a “war measure.” The president averred that the adoption of the amendment was “clearly necessary to the prosecution of the war and the successful realization of the objects for which the war is being fought.”4

But one senator from the South was dubious about the suggestion that “we cannot whip Hindenburg, that we cannot outmaneuver Ludendorff, that we cannot scatter the Bulgarians, that we cannot reconquer Palestine unless the negro women in the State of Mississippi can vote.”5 In the meantime, a colleague from Arkansas was convinced that “the integrity of our race and our Government and the protection of our women” were bound up with the resistance to a federal measure on voting.6

But beyond the extravagance of the rhetoric on either side, a handful of senators grasped the case to be made in principle for the enfranchisement of women as a fitting part of a “government by consent,” without embellishment or hyperbole. Not all of the speakers sought to convert women into superwomen or into Roman mothers producing a master race. They appealed instead to a simpler and more familiar principle, and yet, that principle seemed, to some of the senators, strangely unfathomable. In one telling moment, during a debate, a senator from North Carolina insisted that the exercise of the vote was not a substantive right flowing out of a democracy. In his construction, the vote was simply necessary as a means, as a source of leverage, for securing some real benefit that touched on the daily life of a citizen. Another senator found this exposition puzzling: If a free government were marked, in the first instance, by the right of citizens to vote, then it must be a substantive right, central to the character of the government, that someone has a “right to vote.” The senator summoned some rather old, familiar language in the hope of jarring the remembrance of his colleague: “Does not the Senator believe,” he asked, “that the just powers of government are derived from the consent of the governed?” But there was no recognition, not even a concession to understandings once settled but now, perhaps, dimmed in memory. The only thing his interlocutor could deliver up was the reply that “the Senator and I have our different views on the application of that principle.” To which his colleague responded: “Can it be possible that any two persons have different views on that?”7 That is, could it even be intelligible to conduct a “dispute” on this question by two senators, who advanced to their offices through elections, who were placed in a deliberative assembly, in a government constituted on the principle of free elections? How could one explain their situation—how could one offer an account of the very regime in which the conversation was taking place—if one did not understand, as the first, natural right, the right of human beings to constitute, through a vote, the government that would rule them?

There were many understandings and motives that supported the cause of votes for women, but the question was whether an advocate for the cause could see it clearly on its proper moral ground: Could the case, in principle, for women’s suffrage be understood on the same ground on which the American Founders had understood the case in principle for a “government by consent”? As the Founders understood, that case was grounded in nature—in the nature that marked human beings as moral agents, with the capacity to give and understand reasons over matters of right and wrong. It was evident, from any perusal of the record, that many supporters of votes for women did not understand that original case. Even in our own day many writers in the vanguard of “women’s rights” are quite explicitly hostile to the understanding of “natural rights.” They profess to doubt that there is any such “nature” of human beings that remains everywhere the same, and they especially recoil from the understanding of the Founders that “natural rights” were bound up with certain “self-evident” moral “truths.” On the other hand, they think they can identify the oppression of women in a variety of exotic settings all over the world. That is to say, they can recognize moral wrongs even in cultures that are not their own. They think themselves warranted then in casting judgments and proclaiming the “rights” of women even in distant places. And so, the paradox we find in our own time may be put in this way: In the understanding of the most advanced feminism, there are “human rights” to be vindicated in all places, but in the strictest sense there are no humans; and since there are no moral truths, there are no rights that are “truly rightful.”

Not everyone who has spoken for the cause of women, then or now, has spoken in the tradition of the Founders, and has spoken as clearly as our speaker did at the Belasco Theater in December 1915. Without loading the proposal with utopian claims, he remarked, in summing up the principle, that, “When we have established the righteousness of the case for a Democracy; when we have proven the case for universal manhood suffrage[,] we have made clear the case for womanhood suffrage as well.” Women were not less intelligent than men, nor were they less capable of reasoning over the measures of public policy, and they were hardly less affected by the difference between good and bad laws. In the classic case made for voting, the exercise of the vote offered an occasion for men to lift themselves out of their private affairs. They would be compelled to consider the question of what justice required in ordering the affairs of the community. And they could not be led, in this way, to consider the grounds of doing justice without being led, in turn, to the standards for judging the justice of their own acts, and their own, private lives. In that vein, our speaker could plausibly ask, just “what logic is there in saying that the right and responsibility of participating in the government has elevated men and the same thing would degrade women?”

Indeed, what seems now so distinctive in his speech is his insistence on tethering the argument to the ground of logic. In a cause affected by overblown rhetoric on either side, there was a risk of obscuring the ground of principle that rendered the argument more temperate, perhaps, but also more irresistible. He did not claim that the advent of votes for women would bring the polity to the threshold of a moral leap or that it would transform the political order. He did not suggest that votes in the hands of women would advance the cause of socialism or tariffs or bring about any revolution in the character of political life. The speaker cast his remarks, persistently, in the form of a principled argument, and in that cast, he was in a position to point up what was finally “arbitrary” and untenable in the arguments for barring women from the vote. This line of argument could be seen, in its spare clarity, in passages of this kind:

To deprive [women] of the right to participate in the government is to make an arbitrary division of the citizenship of the country upon the sole ground that one class is made up of men, and should therefore rule, and the other class is made up of women, who should, therefore, be ruled. To say, and to prove if it were capable of proof, that such a division will not materially affect the government is not enough. I suppose if we were to provide arbitrarily that all male citizens except those who were blessed with red hair should possess the franchise that things would go on pretty much as usual, but I can imagine that the disfranchised contingent would very speedily and very emphatically register their dissent from the program. If we were to draw a line north and south through the state of Pennsylvania and provide that citizens east of the line should vote and those west of the line should not, we would have a condition to my mind not less arbitrary than is presented by the line which has been drawn separating the voters and non-voters only because of a difference in sex.8

But the speaker was moved, in the sweep of his argument, to go beyond this deliberately confined, logical construction, and say something, after all, about the nature of women. For there had always been, in this debate, a persistent thread of argument that there was something rather unwomanly about voting. That argument had its coarse expression, but it also had its more elegant and thoughtful forms that went back to the first days of the Republic. The question had been addressed, most notably, by James Wilson, in his introductory lectures on jurisprudence at the University of Pennsylvania in 1790. Of course, Wilson’s argument began with the premise that there was something immanently flawed and debased about the enterprise of politics itself. As Wilson argued, “Government is, indeed, highly necessary; but it is highly necessary to a fallen state.” Men did not go to war or exercise rule over others as things that were good in themselves. These things were done to preserve a possibility for domestic happiness, and in that sphere, the woman would find her true empire. There she might rule, but rule in the style that rarely advertises itself as a system of rule. She would shape the sensibilities and education of her family; she would affect, through her gentle persuasions, the train of their daily acts and the course of their lives.9

You have, indeed, heard much of publick government and publick law: but these things were not made for themselves: they were made for something better; and of that something better, you form the better part—I mean society—I mean particularly domestic society: there the lovely and accomplished woman shines with superiour lustre.10

In the understanding of James Wilson, the argument was delivered from its more trivial and condescending qualities. Nevertheless, it did not carry the case, and without resorting to a flippant rejoinder, the speaker managed to sweep past this kind of argument with a graceful turn—not by ridiculing the understanding held by Founders like Wilson, but by appealing, with a comparable urbanity, to the ground of their understanding. First, he testified that in the western states providing votes for women there had been no perverse alteration in the nature of women. The experience of the franchise did not apparently alter the maternal reflexes or diminish the feminine character of women as wives. But he went on to deepen the argument in this way:

In the beginning [he said] God created us man and woman—made us necessary to one another—so imperiously complementary of one another—wove our mutual dependence so deeply and so firmly in the warp and woof of our very existence that we not only would not if we could, but we could not if we would, separate the thousand strong yet tender threads by which our common destinies are interlaced and bound together for weal or woe for all time to come. Oh no, my friends, we may confidently possess our souls in peace. The possession of the right to vote will not change in any disastrous way woman’s fundamental nature.11

What we call “natural law,” or an argument about “natural rights,” may be satisfied by an argument carried out strenuously, with the laws of reason, for what is engaged there is nothing less than the “nature” of “a rational creature as such.” But in some versions of natural law, it is also suggested that the life according to reason is actually more suited to the flourishing of human life, that a life governed by moral understanding will find its expression in goods that have a real embodiment, or a noticeable presence, in our lives. As that understanding is reflected in this speech, it seems to run in this way: God created us man and woman, and these differences in nature were directed to the purpose of our preservation and flourishing. In nature, our sexual differences were the ground of the most vital connections or dependencies. They were the mark of how much we needed one another; and so the question could be raised: Why should we assume that political life may be anything other than factitious or artifical if it begins with a failure to credit these fundamental parts of our natures, which connect us most enduringly? That kind of political life must be as implausible, and as cut off from our origins, as a political life that refused to recognize the nature of beings and citizens, who did not invent themselves or spring into this world out of nothing, but were born into this world, born of man and woman, and very likely nurtured in their early years in the setting of a family.

Let us assume for a moment that we can advance the narrative eight years, to 1923. We find the speaker of the Belasco Theater writing now as a justice of the Supreme Court. His perspective has remained the same, his principles have remained in place. He is the same man with the same argument, and as he addresses the case before him, he is moved to offer this commentary:

The ancient inequality of the sexes, otherwise than physical, . . . has continued “with diminishing intensity.” In view of the great—not to say revolutionary —changes which have taken place . . . in the contractual, political and civil status of women, culminating in the Nineteenth Amendment, it is not unreasonable to say that these differences have now come almost, if not quite, to the vanishing point. In this aspect of the matter, while the physical differences must be recognized in appropriate cases, and legislation fixing hours or conditions of work may properly take them into account, we cannot accept the doctrine that women of mature age, sui juris, require or may be subjected to restrictions upon their liberty of contract which could not lawfully be imposed in the case of men under similar circumstances.12

His principles had not altered in the slightest. But the application of those principles in this set of cases had the consequence now of striking down a statute in the District of Columbia that prescribed a schedule of minimum wages for women. In one of the cases, Adkins v. Lyons,13 the law in the District had the effect of depriving Ms. Willie Lyons of her job as the operator of an elevator in the Congress Hotel. That was a job in which her employers would have been pleased to retain her, and for her own part, Lyons testified that she could find no other job as appealing or satisfying, in its setting or conditions or its terms of compensation. Lyons was paid $35 per month plus meals. But under the policy prescribed in the District of Columbia, her employers were prevented from employing any woman in that position for anything less than $71.50 per month. And yet, the law, in its liberal aims, cast its protections only over women. Men were not “protected” by the law, which meant that any man was free to accept the job as the operator of an elevator at the going market rate, which happened to be about $35 per month. In other words, the law, in its liberal tenderness, in its concern to protect women, had brought about a situation in which women were being replaced, in their jobs, by men.

For the man who introduced the Anthony Amendment, this law was affected by the same paternalism he had resisted when he had taken a leading place in the cause of votes for women. In his reading, the law carried the implication that a competent woman was not fit to manage her own affairs or give her own consent to an arrangement she regarded as quite suited to her. Years later, at the death of the judge, the attorney general of the United States, Francis Biddle, would recall this opinion in the Adkins case. He would take that opinion as the mark of a courtly man whose mind had been romantically moored in the nineteenth century; a kindly man, to be sure, but a man surprisingly blind to the “industrial evils” of his time. And yet, Attorney General Biddle was evidently moored, romantically, in the superstitions of his own day about the New Deal and the redemptive powers of “social legislation.” The abstract notion of “industrial evils” simply made no contact with the circumstances of Willie Lyons. In what way did her work at the Congress Hotel, operating an elevator, in a setting she found congenial, with a compensation she found quite satisfactory, constitute an “industrial evil”? And what could have made Biddle think that the “evil” was aptly remedied through the device of replacing Ms. Lyons, in her job, with a man? The advance of twenty years and a hefty dose of New Deal theory could not produce, through the pen of Biddle, a more accurate or wiser rendering of that case. We suspect that the judge still would have wondered just how anything resembling an “industrial evil” could possibly have been abated by depriving Willie Lyons of a job she earnestly wished to keep.

In later years, the judge would uphold laws that sought a special protection for women in jobs that were hazardous or straining. He would also be inclined, unfailingly, to sustain laws that cast up fences or sought to deflect women from certain kinds of work that carried moral risks—as, for example, in saloons or nightclubs, at late hours. But apart from these exceptions, he remained suspicious of any legislation that took a paternalistic view of women, legislation that assumed that women were less competent than men to manage their own affairs and make judgments about their own interests.

The point of perplexity for many onlookers was just how these judgments hung together. Some writers, with glib measures, were quick to pronounce on the things that were “progressive” or “reactionary” in his record. The speeches in favor of votes for women were solidly liberal; the other decisions were attributed to a conservative turn, to the evolution of a Republican lawyer who was now settling into the insulation and the cloister of a court. But the defect was in their labels and measures. For what they had failed to realize was that he had never changed at all. The judgments sprang from the same core, and the ground of those judgments he had made clear years earlier, when he had the chance to reveal the furnishings of his mind over many scrolls in the public pages: speeches in the Senate, testimony in congressional committees, and public lectures on the Constitution. The record had been amply present. The only thing wanting was a willingness to look seriously at the reasoning that was so carefully composed, and to understand the man as he understood himself.
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The presidential election of 1920 was the first nationwide election in which women were enfranchised to vote for president, and that election brought a landslide for the Republican party. Within the first year of the new administration, vacancies were expected on the Supreme Court, and the expectation seemed to settle, early on, that the preeminent candidate would be the former Republican senator from Utah. George Sutherland had been, as a political man, an uncommon scholar of the law, with a legal mind that drew the attention of the most cultivated observers. And he was, out of office, preeminently “available” for the bench. But he was so noticeable as a candidate at that time because he had already been regarded, twice before, as a possible appointee to the Court. He had become, since then, even more visible politically. He had first been mentioned for the Court in 1910, when President Taft had vacancies to fill. Taft was reported to be centering his interest on candidates from the West, who might be familiar with the kinds of litigation arising from the mining districts. But Sutherland was passed over that time in favor of Willis Van Devanter from Wyoming. Sutherland had drawn the interest of lawyers throughout the country through his work in the Senate in redrafting the criminal code of the United States. As he presented that legislation to the Senate and explained its provisions, he had the chance to reveal to his colleagues his cast of mind. That display of mind apparently made its impression, for he seemed to be established then among his colleagues as the most thoughtful commentator on matters jural. Once established in that way, he was invited to speak in different parts of the country, in considering for his audiences the bearing of the Constitution on certain vexing issues of the day.

In grasping this new warrant, Sutherland managed to draw a new attention to himself, and put himself on a new plane of recognition, with one striking speech in the Senate in July 1911. The event turned out to be characteristic for the man: he would move his colleagues, and deepen his reputation in the country, even while he stood against one of the political currents of the time. In the sweep of the Progressive movement, there seemed to be a new wave of sentiment in favor of those novel procedures: the initiative, the referendum, and the recall. All of these devices offered the chance for the public at large to take the initiative in legislating, or “recalling,” elected officials; that is to say, turning them out of office. But these arrangements permitted citizens to make judgments of policy in the privacy of the voting booth without the need to confront the views of anyone animated by a different interest. Sutherland saw, in this case, an instance in which populism was generating, as an old phrase used to run, the diseases incident to republican government. A republican politics lived off and through a public discourse on public things. That discourse provided the possibility of refining raw opinions with the force of serious reflection. It compelled groups and interests to confront people with opposing interests, to reconcile their interests with those of others, or test their interests against the more demanding requirements of “equity” and justice. The new populism promised to put more levers of power directly into the hands of “the people,” but the policies produced through levers of this kind were likely to be seen by those same people as the results produced by the sheer force of numbers. The devices might be “popular,” but Sutherland thought that the Constitution promised to add some other ingredients to the “opinions” of the public before those opinions were enacted into public law. The Constitution offered a commitment to lawful government; it promised some serious deliberation, and some severe moral testing, before proposals could command the standing of “law.”

Perhaps because it was so counter to the current of the time, or perhaps because it was so uncommonly thoughtful, Sutherland’s speech generated an astonishing interest. More than a million copies were printed and distributed around the country. And the reception of Sutherland’s speech in the Senate was conveyed in this report in the Pittsburgh Gazette Times:

It was pronounced by many persons the best speech delivered at this session of the Senate on any subject. It was conceded by all to be one of the best in the Senate’s history. At the end the unusual sight was witnessed by senators crowding around the Senator from Utah to shake his hand and congratulate him.

The address indicated a profound acquaintance with the principles of government and the development of the representative system. It revealed ripe scholarship and intimate knowledge of constitutions and laws such as might be expected of a man who came so near to a seat on the Supreme Bench of the United States.14

He would come near that appointment to the Court for a second time that fall, when Justice John Harlan retired from the Court. Once again he was passed over by President Taft, but Taft tagged Sutherland for another assignment: to serve on the industrial board created by Congress “to investigate the relations between capital and labor.” Sutherland continued in the meantime to deepen his experience with the Constitution and public policy as he served on the committees on Foreign Relations and the Judiciary. In the former committee, he strongly supported the Panama Canal Act, and he began to cultivate that reflection about foreign affairs that later found its way into his opinions for the Supreme Court. In the latter committee, he opposed the Webb-Kenyon Act, which engaged the power of Congress under the Commerce Clause to prohibit the interstate shipment of liquor. In this position, he was supported by President Taft, who vetoed the bill, but the bill was eventually passed over his veto.

Sutherland remained a supporter of President Taft as he entered the strenuous campaign of 1912, against Woodrow Wilson and Taft’s former chief, Theodore Roosevelt, running on a separate ticket. Sutherland directed the campaign for Taft in Utah, and in that bizarre election, with a three-way split, Taft managed to carry only Utah and Vermont. During the troubled times of the Wilson administration, Sutherland offered a voice, in the Senate, for a more muscular foreign policy. The Wilson administration he regarded as limp in its response to the Germans in the Lusitania Affair and in its will to defend American interests. In a speech in the Senate in March 1916, he spoke with piercing, forceful sentences. Germany claimed that the advent of the submarine rendered the international law of the seas outmoded, but Sutherland insisted that “the new weapon must yield to the law and not that the law must yield to the new weapon.” Against the tendency of the Wilson administration to warn Americans away from sailing on merchant ships or the ships of belligerents, Sutherland argued for an assertion of rights.

Instead of forever telling our citizens to run I should like for once to hear somebody bid them stand, with the assurance that their Government will stand with them. Instead of warning our own people to exercise their rights at their peril I would like to issue a warning to other people to interfere with these rights at their peril.15

Sutherland preserved the temper of that opposition through the fall campaign, as he opposed the Wilson administration and sought his own reelection. This was his first campaign for the Senate with the new scheme for the direct election of senators. Wilson won reelection by a narrow margin, and the national trend was felt in Utah as Sutherland narrowly lost his election. He wrote to Senator Lodge:

We made the hardest and best fight possible. . . . Again and again in the various towns of the State I was told by my friends that I had many supporters among . . . Democrats and was advised to deal lightly with Mr. Wilson, but it is one of the pleasant reflections of the campaign that I nowhere took the advice but hammered with all my strength his vacillation, weakness and insincerity in every speech I made. I hope another four years of Mr. Wilson’s flabby treatment of foreign affairs may result in reviving a little of the American spirit.16

His departure from the Senate opened to Sutherland a career quite as active as a lecturer and lawyer. In March 1917, he was invited by President Nicholas Murray Butler, of Columbia University, to offer a series of lectures on the Constitution and foreign policy. The lectures were collected and published by the university under the title Constitutional Power and World Affairs (1918). He came to learn again the practice of law in working with clients, but now he would open his office in Washington, and he became a powerful attraction to clients. Over the next several years, he kept his skills of advocacy honed as he argued before the Supreme Court. His ascent in his profession was further marked in his selection as the president of the American Bar Association. From that office, he pursued his interest in the legal profession abroad and in the arbitration of disputes among nations.

His standing as a public man did not diminish then with his departure from the Senate, nor did his reputation as a experienced political man. He had known Warren Harding in the Senate, and with Harding’s campaign for the presidency in 1920, Sutherland took up residence for a while in Harding’s hometown of Marion, Ohio. He became one of Harding’s principal political advisers, and when the election ended in a landslide, there was some speculation that Sutherland would become secretary of state. But again he was passed over, this time in favor of Charles Evans Hughes. And yet again, he was offered other prestigious assignments: Harding appointed him, in 1921, as the chairman of Advisory Committee to the U.S. delegation at the Conference on the Limitation of Armaments. The next year he agreed to serve as counsel for the United States in a pending arbitration with Norway. It seemed to be understood in Washington that these were appointments to preserve his public presence while the administration waited for openings on the Supreme Court.

Still, Providence was taking a rather rambling path. The first vacancy on the Court came, in 1921, with the death of Chief Justice Edward White. That particular vacancy invited an appointment to fix the leadership of the Court, and it invited a choice even higher yet within the roster of gifted legal minds, retired from Republican statesmanship. The first appointment went, then, with suitable fanfare, to the former president of the United States, and former federal judge, William Howard Taft. Only fourteen months later, in September 1922, the next vacancy occurred. And the nomination went then, as the political class had long expected, to the former senator from Utah. Harlan Fiske Stone reflected the reactions of that political circle when he wrote to Sutherland and remarked that the appointment had justified “my lifelong allegiance to the Republican party.”17 The attorney general, James Beck, said that he “rejoiced” at the news, and a similar expression of satisfaction came from President Butler of Columbia University.18 From the other side of the divide between the political parties came a note of congratulation from John W. Davis. Two years later, Davis would gain the Democratic nomination for President. Now, he recorded his “unalloyed satisfaction” with the appointment of Sutherland. “In view of the constant grind of the position,” he remarked, “I sometimes wonder whether those chosen for it are entitled to be congratulated, but I am sure that the Court and the country will be the gainer by your labors.” In any event, he was kind enough to say that no selection for the Court “would be more generally approved.”19

In recent years, nominations to the Supreme Court have become freighted with political controversy, and the confirmations have become extended, troubled affairs. Months elapse while the nominee prepares for hearings before the Senate Committee on the Judiciary. The nominee may sit before the committee for a week, and the committee lingers for other testimony for an additional week or two. The nominations of Robert Bork and Clarence Thomas turned into nothing less than battles, ranging in their tenor from a political brawl to a soap opera. Even more recently, when Justice Byron White announced his retirement from the Court, the administration of the day took more than eighty days to reach the threshold of a decision on a replacement.

When set against a recent history of this kind, the circumstances of Sutherland’s appointment may seem almost charming in their simplicity. Justice John Clarke conveyed his resignation to President Harding on September 4, 1922, and Harding sent Sutherland’s name to the Senate on the same day. The Senate, for its own part, saw no need to disturb the course of its affairs by troubling to hold hearings, or even schedule the meeting, of a separate committee. Sutherland was known so thoroughly to its members, his character was so clearly fixed in the legal profession, and his nomination so long expected, that the nomination bore no surprises and stirred not a trace of opposition. The Senate moved to approve the nomination at once by acclamation. Within a single day, the whole business was accomplished. The report in the New York Times noted that “it has long been more or less of an open secret that the President would offer the vacancy in the Supreme Court to Mr. Sutherland, who, in addition to having been one of Mr. Harding’s most trusted advisers during the campaign, is one of the country’s leading lawyers and a former President of the American Bar Association.” The account in the Times went on to say that “Mr. Sutherland is expected to return soon from Europe, where he represented the United States at The Hague in the arbitration of Norway’s claims for certain of her ships requisitioned . . . during the war.”20 In fact, the nomination moved with such dispatch that the nominee himself was hardly aware of the steps, for he and his wife were on board the S.S. George Washington returning from Europe. From the ship, he had wired his concern to the president over the illness of Mrs. Harding. The president sent his own response on by mail to Sutherland’s home in Washington, presuming that it would await Sutherland on his return. He first expressed gratitude over Sutherland’s concern for Mrs. Harding, and only then, as if in passing, he conveyed the late news, in a passage we are not apt to find again in the correspondence between a president and his nominee to the Supreme Court. “Since your departure for Europe,” wrote Harding, “you have been nominated and confirmed as a Justice of the United States Supreme Court. I suppose you know all about this without me having taken the time to communicate with you.”21
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As for Sutherland himself, he seemed to suffer no strain as he moved from the political arena to the more sedate setting, and the more scholarly life, of the Court. In his first season, the Court heard the argument in the Adkins cases, with Willie Lyons and the Children’s Hospital contesting the law on minimum wages in the District of Columbia. That rather unprepossessing case gave Sutherland the chance, almost at once, to show the reach and play of his mind. To adapt a phrase from Henry James, he was able to put his hand to this case in such a way as to “grasp his warrant” as a judge. The legislation in the District of Columbia was regarded as one of the more “advanced” measures of legislation struck off at the time. It sprung from the genius of the cleverest young professors of law, who were alert to the new possibilities for curing, through the edicts of law, the shortcomings of the economy. The law was defended in a brief written by Felix Frankfurter of the Harvard Law School, and the project was sustained by the most “progressive” opinion of the day. Under the statute, a board was constituted with the mandate to stipulate the precise wage, in any occupation, that would “supply the necessary cost of living to . . . women workers to maintain them in good health and to protect their morals.”22 Evidently, the board understood the connection between morality and wages in the most calibrated way, for it was able to divine, with an astonishing particularity, that a woman working in a mercantile establishment required a wage of $16.50 per week to sustain her health, while a beginner in a laundry could apparently support herself and her morals with a more modest provision of $9 per week.23

We shall have the occasion, presently, to look closely again at the reasoning in this case and that massive missing of the point staged by the critics of the Court, namely, that Sutherland and his colleagues had struck down this statute because the policy did not accord with their prejudices, or their “predilections,” about the way in which the “economy” ought to be arranged. I will try to show there was nothing in Sutherland’s opinion that touched remotely on theories of the economy. Nor was the decision woven out of reasoning that was discernibly “economic.” What was at work, rather, in Sutherland was a sound, philosophic reflex, which made him suspicious of theories of “determinism.” In this case, that suspicion expressed itself in a certain skepticism that the drafters of the bill had access to any intelligible standard that could churn out for them the precise wages that were “right” to pay in all varieties of jobs, from a saleswoman at Garfinckel’s department store to an assistant in a laundry.

As Sutherland went on to settle the groundwork of this judgment, he explained, in terms quite striking to people with some experience in the world, just what was wrong with policies that sought to fix, by statute, the level of wages and prices. It was not that these policies failed to “work.” Sutherland would say nothing bearing on the utility of these measures. What he had to say on the subject, he said in principle, in terms that reached the moral grounds of any act that would claim the name of law.

As I have suggested, Sutherland’s reasoning in this case had nothing remotely to do with economics. His judgments were drawn from the same canons of reasoning that he employed when he considered restrictions on the press or the protection of defendants in a trial. They were part of the same moral and legal reasoning by which he measured any attempt, through the law, to restrict the freedom of individuals, in any of its dimensions. For Sutherland, it was part of that same discipline of reasoning that constituted the discipline of “constitutional” restraints on the exercise of authority. And this is the way that many judges at the time understood this early exercise by Sutherland in the craft of judging. From the Court of Appeals of the District of Columbia, Justice Charles Robb penned a short note bearing a concentrated admiration. “I’ve just finished reading,” he said, “your opinion in the Minimum Wage Cases and I trust I may not be considered presumptuous in writing you how much it has impressed me. It is one of the best opinions I have ever read and its logic is irresistible.”24

I will take it as one of my assignments in Chapter 2 to show that there was nothing hyperbolic or out of scale in this judgment. Sutherland’s opinion was a model of force and clarity, and the body of his work would rank with the most compelling opinions written in the tradition of jurisprudence. Yet, fourteen years later, the overthrowing of this opinion was taken, by liberal writers and historians, as an event devoutly to be relished, the sign of a progressive turning in the jurisprudence of the Court. Over the dissent of Sutherland, the Court, in West Coast Hotel v. Parrish,25 upheld a state law on minimum wages for women, a law that should have been covered, without strain, by the rule of law articulated in Adkins v. Childrens Hospital.26 This decision was part of a handful of decisions that seemed to mark the famous “switch in time that saved nine”—the willingness of the Court to give way, gradually, to Franklin Roosevelt and the political assault of the New Deal.

As the familiar account ran, the minds of the judges became concentrated by the willingness of the president to offer his “court-packing scheme,” his plan to appoint an additional, younger judge to the Court for every judge over the age of seventy. The assumption, retailed to the public, was that age accounted for the obduracy of the judges who failed to appreciate the novelties of the New Deal. In this reading, only a sentimental attachment to the past could explain the distemper of the judges as they persisted in finding the most serious breaches of lawful government in these measures that were offered up so earnestly for the public good. In any event, as the legend runs, FDR lost the battle but won the war. The court-packing scheme was discredited in the court of public opinion, but the battle had its effect. Chief Justice Hughes acted with the prudence of a political man in guarding the Court as an institution by yielding in increments, but yielding in a timely way. One by one the Court began to uphold schemes passed by states for the control of prices. The judges also began to affect the most credulous acceptance of the fictions that were invented by lawyers for the government in their passion to expand the notion of “commerce”—and of course expand, in the same measure, the reach of the federal government under the Commerce Clause.

But apart from this change in the conceiving of “commerce,” I will try to show later that this story, too, is woven more of legend than truth. Apart from the decisions on commerce and the minimum wage, the celebrated retreat of the Court is largely a literary illusion created by historians and writers. In point of fact, the most notable decisions of the Court in resisting the New Deal were not undone or overridden. What is more, it should be plainer to us today that we would not override them. In a deeper irony, no one would be less disposed to override them than the modern heirs of Roosevelt and the New Deal. The hallmark of liberal jurisprudence in our own day is the doctrine of “privacy,” with its banners of a “right to contraception” and a “right to an abortion.” Those rights could not have been fashioned from the jurisprudence of Justice Hugo Black and the judges of the New Deal. They required an appeal to the logic of natural rights, and therefore to the jurisprudence of the judges, like Sutherland and James McReynolds, who resisted the “experiments” of the New Deal in the name of natural rights.

The confounding of the labels and the camps is quite warranted, for the question could be raised: Did the resistance to the New Deal come from the “conservative” judges? And had they been expounding, in their resistance, a “conservative jurisprudence?” Sutherland’s support for the suffrage of women could hardly be attributed to “conservative” principles. In that event, it is not apparent why his decision in the Adkins case, drawn from the same principles, could be described any more aptly as “conservative.” In the accounts of the historians, the persona of Sutherland has been preserved as a member of that curmudgeonly band of judges who offered the most adamant resistance to Roosevelt. And yet the figure of a “switch in time that saved nine” has had the function of obscuring the historical facts, for a convenient political end. The notion of a “switch in time” puts the focus of the story on Chief Justice Hughes, shifting his single vote to the side of the Roosevelt administration. Hughes did shift in some signal cases, and the Court would sustain legislation of the New Deal with votes of 5 to 4. But the accent on the memorable figure (the “switch in time”) distracts us from the fact that the resistance to the New Deal, in the most significant cases, was carried through by a unanimous Court. The judgment of the Court was not offset by a single dissenting voice in the celebrated Schechter case, which struck down the National Recovery Act (1935).27 Nor was there a dissent in Louisville Bank v. Radford (1934),28 which struck down the attempts of the Frazier-Lemke Act to relieve the debts of farmers; nor in Humphrey’s Executor v. United States (1934),29 which restrained the power of the president to remove members of the independent regulatory commissions. Some of these decisions, overturning the most radical legislation of the period, were joined by the judges who would stand in the pantheon of liberal jurisprudence. Justice Louis Brandeis wrote for a unanimous Court in Louisville Bank v. Radford (1934), in which the judges declared unconstitutional an act of legislation that sought to prevent the foreclosure of farms, in effect, by dispossessing the creditors. In Panama Refining Co. v. Ryan (1935),30 the so-called “hot oil” case, only the loss of Justice Benjamin Cardozo’s vote broke the unanimity of the judges.

But in the hands of the historians, the resistance to the New Deal has been attributed to a band of four cranky, conservative judges, the judges who would not be budged even after Chief Justice Hughes had made his “switch in time that saved nine.” They came to be called the “Four Horsemen,” the tenacious agents of destruction and resistance: Willis Van Devanter, James McReynolds, George Sutherland, and Pierce Butler. The tone of the four was identified with the cantankerous James McReynolds. He had been appointed by Woodrow Wilson as Attorney General, and named again by that liberal President to the Supreme Court. When Wilson went on to nominate Louis Brandeis as the first Jew to sit on the Court, McReynolds declined to be introduced to his new colleague. He would not, as he put it, have anything to do “with the Orient.”31 Quite unjustly, the characterizations of the Four Horseman would be associated with the character of McReynolds. I recall myself that my first awareness of Sutherland came as a teenager, when I read the first volume in Arthur Schlesinger’s history of the New Deal. Schlesinger was willing to characterize the four judges who opposed Roosevelt by relying on a portrait written by the sardonic T. R. Powell, of the Harvard Law School. The sketch was brief but biting and vivid—so vivid, in fact, that I was able to recall it thirty years later and find it, again, almost exactly as I had remembered it.

The four stalwarts differ among themselves in temperament. I think that Mr. Justice Butler knows just what he is up to and that he is playing God or Lucifer to keep the world from going the way he does not want it to. Sutherland seems to be a naive, doctrinaire person who really does not know the world as it is. His incompetence in economic reasoning is amazing when one contrasts it with the excellence of his historical and legal. . . . Mr. Justice Reynolds is a tempestuous cad, and Mr. Justice Van Devanter an old dodo.32
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