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			Preface

			Despite all the difficulties, including a number of perceived “crises” (most recently, the euro and debt crisis and the asylum and immigration crisis), the European integration process has moved forward, sometimes almost with breathtaking speed. Whilst the Treaty of Rome (1957), with the establishment of the European Economic Community, remained unchanged for a rather long period, the case law of the European Court of Justice and the development of secondary law (mainly regulations and directives) brought considerable dynamism to the developing new legal order.

			With the Single European Act (1987), a new era began, now implying also important changes to primary law (Treaties of Maastricht 1992, Amsterdam 1997, Nice 2001 and Lisbon 2007). As could be expected, these changes have not dampened, but rather generated further case law as well as secondary legislation (the latter mostly in the form of legislative acts adopted by the European Parliament and the Council). The legal order of what is today the European Union has become constitutionalized and it is increasingly referred to, including by the Court of Justice, as a constitutional order.

			That said, the EU legal order is in many ways also marked by a remarkable continuity. Many of the developments which we have witnessed more recently and are still witnessing today cannot be properly understood without a grasp of past developments. This is particularly true of the case law of the Court of Justice. The landmark judgments of the Court, such as Van Gend en Loos (1963), Costa v. Enel (1964), Stauder (1969), Simmenthal (1978), Foto-Frost (1987), Factortame (1990), Francovich & Bonifaci (1991) and Brasserie du Pêcheur & Factortame (1996) continue to be highly relevant today. They are necessary tools to comprehend the uniqueness of the EU legal order, including the particular way Union law is interacting with the national legal orders and the crucial role played by the national courts of the Member States in the application and development of European Union law.

			Thus, when Professor Ami Barav decided to reissue a large number of his articles, published over a period of some forty years, from the 1970s up to very recently, he did a great service to those of us who wish to refine and deepen our understanding of the EU legal order. The present volume which contains a selection of articles, reports and notes published in English during the period 1974-2014, is already the third volume of his selected writings, published by Larcier/Bruylant in the series Collection droit de l’Union européenne – Grands écrits, steered by Professor Fabrice Picod. The two first volumes, appearing in 2011 and 2015, respectively, (1) contain a collection of articles written in French. We now have at our disposal a selection of 21 contributions published in English in well-known periodicals and some collections in book form of essays and papers.

			We are confronted, as the title of the series suggests, with “grands écrits”, and I would hasten to add, written by a grand auteur. There is no need here to recapitulate the impressive curriculum vitae of Ami Barav. Let us just recall that his academic studies brought him to the university Robert Schuman-Strasbourg III (where he also obtained his doctorate) and the London School of Economics and Political Science, while a subsequent teaching and research career has covered, both, renowned European (such as Reading, Essex, Oxford and Paris I (Panthéon-Sorbonne)) and US (Michigan, Southern California, Cornell) universities and other places of higher learning (including the Centre européen universitaire de Nancy and the College of Europe in Bruges). More recently, the Université Paris II (Panthéon-Assas) has been able to benefit from his insights, sharp analysis and passion for European law.

			That his writings have not been conceived in an ivory tower is already apparent from the fact that he has also worked as a legal secretary at the European Court of Justice and has practiced, and continues to practice European law as, both, a barrister in England and avocat at the Paris bar.

			As will be seen from the articles selected for this collection, Ami Barav takes a great interest in the functioning and impact of the EU judicial system. As he is more than well aware, this system encompasses not only the two Union Courts in Luxembourg (the Court of Justice and what, in an English version is mistitled the General Court), but also the national courts of the Member States. Some of the articles here reproduced thus discuss the Court of Justice itself and some legal actions brought before it (including articles published in the Common Market Law Review already in 1974-1975 relating to infringement actions and the question of locus standi in actions for annulment), while others address the role of national courts in ensuring effective protection for those vested with EU rights, and in this context also the rather sensitive question of State liability in damages for breach of EU law by national public authorities. It should come as no surprise that the preliminary rulings procedure – the mechanism par excellence for the interplay between the Court of Justice and the national courts – is also discussed in several contributions.

			Not all the articles are focused on the judicial system and judicial remedies, however. Two articles of early date relate to a mechanism that could have lost its relevance today but, on the contrary, may have gained in topicality with Brexit, namely the deportation of EU nationals from one Member State to another, while another article deals with the public morality exception to the free movement of goods. There is also a detailed report on the status of directives which the author drafted as a general rapporteur for the XVIII FIDE (Fédération Internationale pour le Droit Européen) Congress in Stockholm in 1998. Last but not least, an article of 1981 on the division of competence in external relations between the then Community and the Member States is a “must” for anyone who wishes to understand the law as it stands today and the developments in this field.

			All in all, this selection of articles will greatly assist the reader to understand the basic tenets of EU law and how we have ended up where we are today. Most of the contributions deal with general issues of a constitutional character. There are also several articles that focus on what, at first glance, could be thought to be topics of a more limited relevance but which, in fact, are quite interesting also from a more general perspective. Examples are the piece on what the author calls ‘the exception of illegality’ (today referred to in Article 277 TFEU) and another on a particular judgment of the Court of Justice in a preliminary ruling procedure (Foglia v. Novello). The possibility to invoke the illegality of a Union act in a concrete case outside the deadlines of Article 263 TFEU is highly relevant for an understanding of the overall judicial system. And if the Court declines to deal with a request for a preliminary ruling (as it did in Foglia v. Novello), that may have systemic repercussions for the preliminary rulings mechanism, as becomes very clear from the critique that the author delivers of the judgment. It should be added that the article on the exception of illegality, published as early as 1974, is a rare pearl as very little has been written about this remedy even more recently.

			It is commendable that this rich collection of articles has now been assembled in one volume, which makes them more easily accessible. I am convinced that it will be of great interest for anyone interested in the development of the European Union legal order. We, who dare to count ourselves among the author’s colleagues and friends, have been told by him that there will be no further such publications. The articles contained in the present volume, and his other writings, make us wish that there is more to come, to the benefit of European legal doctrine.

			Allan Rosas

			Judge at the European Court of Justice

			Senior Fellow, University of Turku

			Visiting Professor, the College of Europe, Bruges

			and the University of Helsinki

			Former Professor of Law, University of Turku

			and Åbo Akademi University

			Former Deputy Director-General of the European Commission

			
				

				
					 (1) Études sur le renvoi préjudiciel dans le droit de l’Union européenne (volume 9 of the series) and L’application judiciaire du droit de l’Union européenne – Recueil d’études (volume 10 of the series).
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			JUDICIAL ENFORCEMENT AND IMPLEMENTATION OF EUROPEAN UNION LAW

			– SELECTED WRITINGS –

			INTRODUCTORY REMARKS

			The present volume consists of 21 articles, reports and notes published between 1974 and 2014 in European legal periodicals, in one book of essays and in books reproducing papers delivered in international conferences.

			They are all concerned with the law of the European Union as applied by the European and the national courts.

			The potency of the law in fostering the process of gradual European integration is easily discernable and widely acknowledged. It is largely and conspicuously revealed by the litigation before the courts of, both, the European Union and its Member States. On this, integration devotees and opponents alike are in accord.

			The concern faithfully to give the European treaty the authentic meaning and scope as intended by its authors permeates the European courts’ judgments, and the constant theme of the entitlement of those vested with rights conferred by the law of the European Union to effective judicial protection is omnipresent in their decisions. These have frequently been handed down at the initiative of the European Commission in the context of the so-called infringement procedure and equally, perhaps predominantly, within the framework of the procedure for preliminary rulings moved by the national courts who, provided with a crib, are ordinarily called upon to give effect to European Union primary law and secondary legislation and to implement the European courts’ rulings.

			This is the common thread to most of the studies contained in this book.

			As from its inception, the law of European integration has been uncharted territory. The novelty of various issues which have arisen and on which the courts have had to pronounce springs from the originality of the integration venture and reflects its uniqueness, distinctive nature and specific exigencies. The writings here assembled allow to trace the starting point since the formative years of the growth of a legal doctrine and an evolving jurisprudential edifice in several areas, to appraise their direction and constancy and to assay adjustments and adaptations.

			Except for rectification of minor terminological inaccuracies and the removal of some typographical errors, the pieces are here published as they originally were. Quotations from texts which were not available in English at the time of writing have been replaced by those which subsequently have so become. References in the footnotes have been adjusted in order to indicate the official European Court Reports’ location of judgments and Advocates general’s opinions which, at the time of writing, had not yet appeared in these Reports.

		

	
		
			Summary

			Preface by Allan Rosas

			List of articles & location of original publication

			Introductory remarks

			I	The Court of Justice of the European Union: Role, jurisdiction and remedies

			1	The Court of Justice of the European Communities, in S. Shetreet (ed.), The role of courts in society, Martinus Nijhoff, 1988, pp. 390-424

			2	A tribute to Advocate General Giuseppe Tesauro, in Scritti in onore di Giuseppe Tesauro, Napoli, Editoriale Scientifica, 2014, Vol. I, pp. 17-23

			3	The European Court of Justice and the use of judicial discretion, in O. Wiklund (ed.), Judicial discretion in european perspective, Norstedts Juridik & Kluwer Law International, 2003, pp. 116-149

			4	Failure of Member States to fulfil their obligations under Community Law, [1975] 12 Common Market Law Review, pp. 369-383

			5	Direct and Individual Concern: An almost insurmountable barrier to the admissibility of individual appeal to the EEC Court, [1974] 11 Common Market Law Review, pp. 91-98

			6	The Exception of Illegality in Community Law: A critical analysis, [1974] 11 Common Market Law Review, pp. 366-388

			II	The role assigned to the national courts for the protection of enforceable EU rights

			7	Omnipotent Courts, in D. Curtin & T. Heukels (eds.), Institutional dynamics of european integration – Essays in honour of Henry G. Schermers, Vol. II, Martinus Nijhoff, 1994, pp. 265-302

			8	The effectiveness of judicial protection and the role of the national courts, in European Lawyers’ Union, Judicial protection of rights in the Community legal order, Bruxelles, Bruylant, 1997, pp. 255-289

			9	Enforcement of Community Rights in the national courts: The case for jurisdiction to grant an interim relief, [1989] 26 Common Market Law Review, pp. 369-390

			10	Interim relief and English law, [1990] 140 New Law Journal, p. 896 & p. 899

			11	Damages against the State for failure to implement EC directives, [1991] 141 New Law Journal, pp. 1584-1585 & p. 1604

			12	State Liability in damages for breach of Community Law in the national courts, [1996] 16 Yearbook of European Law, pp. 87-128, and in T. Heukels & A. McDonnell (eds.), The action for damages in community law, Kluwer, 1997, pp. 367-408

			III	The procedure for preliminary rulings

			13	Some aspects of the preliminary rulings procedure in EEC Law, [1977] 2 European Law Review, pp. 3-14

			14	Preliminary Censorship? The judgment of the European Court in Foglia v. Novello, [1980] 5 European Law Review, pp. 443-468

			15	Interpretation of preliminary rulings, [1980] 5 European Law Review, pp. 56-58

			16	Judicial Review of magistrates’ references to the European Court, [1983] Modern Law Review, pp. 81-85

			IV	Free movement of labour and free movement of goods

			17	Deportation of EEC nationals from the United Kingdom in the Light of the Bouchereau Case, [1977/2] Legal Issues of European Integration, pp. 1-37 (with Sandy Thomson)

			18	Court Recommendation to deport and the free movement of workers in EEC Law, [1981] 6 European Law Review, pp. 139-161

			19	The Public Morality exception and the free movement of goods: Justification of a dual standard in national legislation?, [1980/1] Legal Issues of European Integration, pp. 1-21 (with Louise Catchpole †)

			V	EU directives

			20	Community directives: effects, efficiency, justiciability, in XVIII F.I.D.E. Congress Reports, Stockholm, 1998, Vol. I, pp. 417-458

			VI	External relations

			21	The Division of External Relations Power between the European Economic Community and the Member States in the case law of the Court of Justice, in Europa Institute, University of Amsterdam, in C. W. A. Timmermans & E. L. M. Völker (eds.), Division of powers between the European Communities and their Member States in the field of external relations, Deventer, Kluwer, 1981, pp. 19-64

			

		

	
		
			I 
The Court of Justice of the European Union: Role, jurisdiction and remedies

		

	
		
			- 1 -
The Court of Justice of the European Communities*

			Introduction

			It is a gratifying and particularly rewarding task to write about the Court of Justice of the European Communities in a volume devoted to the role of courts in society. For no court, national or international, has surpassed it, and few have equalled the European Court’s contribution to the society in which it exercises its adjudicative function.

			In a process of economic integration and establishment of a single and unified market, upon which six European States embarked some thirty years ago, and in which six more States subsequently joined, the role of law cannot be underestimated. The treaties establishing the European Coal and Steel Community, the European Atomic Energy Community and the European Economic Community contain legally binding and judicially enforceable obligations voluntarily undertaken by the Member States on an unprecedented scale. The enforcement machinery provided for by the treaties, comprising both national courts and the European Court, is unparalleled in inter-State relationships.

			Indeed, it has been suggested that the most important thing about the European Court is not what it has or has not done, but simply that it exists. (1) Some have warned against the risk of being complacent because of the Court’s mere existence. (2) The creation of the Court of Justice gave the Community’s venture a special dimension: it was a pledge that the Community was not to be guided by the laws of expediency, but should be built on a more permanent and objective foundation. (3)

			I. – The Court and its Jurisdiction

			Composed of thirteen judges and six advocates general, appointed for a term of six years by common accord of the Governments of the Member States from amongst persons whose independence is beyond doubt and who possess the qualifications required for appointment to the highest judicial office in their respective countries, (4) the Court of Justice of the European Communities is one of the principal institutions entrusted with the carrying-out of the tasks of the Community. (5) Whereas the legislative authority belongs to the Council of Ministers and to the Commission – the latter having some executive function too –, political supervision is in the hands of the European Parliament acting, essentially, in a consultative capacity, judicial control is exercised by the European Court. Yet, from the outset it was made clear that the Court’s role was not to be confined to the settlement of cases and controversies. The treaty unequivocally states that “The Court of Justice shall ensure that in the interpretation and application of this treaty, the law is observed.” (6) And this great responsibility is discharged through the exercise of a diverse jurisdiction which is, both, limited and original.

			It is a limited jurisdiction because, like the Community itself, the Court can only act within the limits of the powers conferred upon it by the treaty. In other words, every power exercised by the Court must be referable to a specific grant, an express clause in the treaty. Detailed rules concerning the structure and functioning of the Court have been embodied in separate Protocols on the Court’s Statute annexed to the treaties, in the Court’s own Rules of Procedure unanimously approved by the Council of Ministers, and in the Instructions to the Registrar. (7)

			The Court’s jurisdiction is also original. The European Court’s decisions on matters of Community law are final, and it has no appellate jurisdiction. The law of the Community is administered by, and enforced through the courts and tribunals of the Member States. In the ordinary course of events, actions involving Community law, and particularly national implementation of Community policies and decisions, are brought in the State courts. This is, I suppose, another way of saying that Community law is justiciable in the courts of the Member States.

			The European Court’s reserved jurisdiction extends to two main areas: first, since the Community rests upon the principle that those who administer it are themselves subject to limitations imposed by law, (8) the Court possesses the power of judicial review of the Community’s legislative and administrative action. This jurisdiction comprises the power to annul acts of the Council and the Commission, to record in a judgment the unlawful omission to act, on the part of the institutions, when required to by the treaty, to entertain a plea of inapplicability of Community regulations and to assess the validity of Community subordinate legislation upon a reference for a preliminary ruling made by courts and tribunals of the Member States. An adjunct to judicial review is the Court’s power to award damages for loss sustained as a result of the exercise by the institutions of their legislative and executive functions or damage caused by the Community’s servants in the wrongful performance of their duties. The exercise of these various powers enables the Court to ensure respect for the rule of law in the Community legal order.

			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
			
		

	                   
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
    
Lesen Sie weiter in der vollständigen Ausgabe!
     
Lesen Sie weiter in der vollständigen Ausgabe!
      
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
      
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
     
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
     
Lesen Sie weiter in der vollständigen Ausgabe!
      
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
       
Lesen Sie weiter in der vollständigen Ausgabe!
      
Lesen Sie weiter in der vollständigen Ausgabe!
     
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
     
Lesen Sie weiter in der vollständigen Ausgabe!
  
Lesen Sie weiter in der vollständigen Ausgabe!
      
Lesen Sie weiter in der vollständigen Ausgabe!
 
OEBPS/image/9782802759850_TitlePage_fmt.png
COLLECTION EUROPEAN UNION LAW
DIRECTED BY FABRICE PICOD

Major Writings

Judicial Enforcement
and Implementation
of European Union Law

Ami Barav

Preface by Allan Rosas

% bruylant






OEBPS/image/9782802759850.jpg
(QURRAQUIN EUROPEAN UNION LAW
DIRECTED BY FABRICE PICOD

Selected Writings

bruylant





