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Praise for Territorial Politics and Secession

“The book offers a kaleidoscope of perspectives on a burning topic, which is grad-
ually moving from the rule of force to the rule of law. For this reason, territorial
politics and secession are now key aspects in several disciplines. This volume casts
light on the most significant debate in legal, political, philosophical and geographi-
cal studies and explores some ongoing disputes. A must-read book.”

—Francesco Palermo, University of Verona and Eurac Research, Italy

“This is a terrific collection of essays on the socio-legal dimensions of territoriality,
territorial politics, and secession in comparative constitutional law and interna-
tional law. The book’s strong thematic organisation allows the concerns and
contributions of the several disciplines to ‘speak to each other’ in a rigorous schol-
arly conversation. The country studies provide fresh analyses of even the most
widely discussed cases. The way the book brings doctrinal, theoretical, and empiri-
cal analysis of territoriality and secession together is methodologically state-of-the
art. It is a major contribution to both research and teaching.”

—Asanga Welikala, University of Edinburgh, UK

“A collection of scholars from three continents tackle the vital question why,
despite the ongoing processes of globalisation and digitalisation, territorial politics
including the making of new borders, in particular through secessionist move-
ments, have not simply withered away but gain more and more prominence. This
book, due to its multifaceted approach combining (comparative) constitutional
law and international law with international relations and conflict management
perspectives, offers fresh insight not only from its range of case studies regarding
the challenges of secession, humanitarian intervention, ethnofederalism, regional-
ism or devolution, but also a critical analysis of the underlying key concepts and
legal principles and rules of territorial politics such as sovereignty, territorial integ-
rity, non-intervention, or the internal and external self-determination of peoples.

This volume is thus a source book for researchers and practicioners alike.”
—Joseph Marko, University of Graz, Austria; former international judge of the
Constitutional Court of Bosnia and Herzegovina
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CHAPTER 1

Introduction

Martin Beloy

Territory is the ultimate playground of constitutionalism and international
relations. Thus, it is of existential relevance also for constitutional and
international law. Territory is a fundamental precondition for policy-
making. It is simultaneously a strategic political resource, basic framework,
furthest limit, and decisive framework of policy-making, polity, and poli-
tics. Law is setting the rules of the game, while territory is objectively
predetermining their aim, efficiency, and feasibility. Thus, territory is an
object of special interest for public law in general and for constitutional
and international law in particular.

This book aims at exploring fundamental issues of territorial poli-
tics—the politics related to territory and territoriality—which are having
huge constitutional and international law relevance. It is multidiscour-
sive collective enterprise of scholars coming from different fields of pub-
lic law. The prevailing viewpoints in the book are related to theory of
constitutionalism, constitutional and international law, and international
relations.

M. Belov (<)
University of Sofia ‘St. Kliment Ohridski’, Sofia, Bulgaria
e-mail: mbelov@uni-sofia.bg

© The Author(s), under exclusive license to Springer Nature 1
Switzerland AG 2021

M. Belov (ed.), Territorial Politics and Secession, Federalism and Internal
Conflicts, https://doi.org,/10.1007 /978-3-030-64402-4_1


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-64402-4_1&domain=pdf
https://doi.org/10.1007/978-3-030-64402-4_1#DOI
mailto:mbelov@uni-sofia.bg

2 M.BELOV

Thus, the constitutionalist and public international law discourses are
framing the whole approach of the book towards territoriality, territorial
politics, and secession. This fact safeguards the conceptual and method-
ological cohesion of the book structured around important themes of
constitutional law, public international law, and theory of international
relations.

Another important common denominator for all the chapters in this
edited volume is the socio-legal approach used for the accomplishment of
the analysis. All contributions offer important insights of the legal founda-
tions of territorial politics. They explore the legal basis of the issues under
research looking for answers in constitutional and international law.

Nevertheless, the analysis provided by the contributions to this volume
is not limited to the normative or institutional foundations of the issues at
stake. They go beyond valid law and explore the ‘law in action’, the appli-
cation of law in its socio-legal and political context. They also take into
account the theoretical and intellectual-imaginary implications of the legal
phenomena under scrutiny. Thus, the book is generally marked by the
decisive socio-legal approach to the problems of territorial politics and
secession. To sum up, the conceptual and methodological framework of
the analysis is based on constitutional and international law discourse
founded on socio-legal approach.

The book is thematically focused on the topical problems of territorial
politics. One of these issues is of special importance. This is the secession.
Consequently, secession as a key problem of constitutional and interna-
tional territorial politics is well exposed and driven to the front of the
range of conceptual issues under research. This is due to the fact that
secession is one of the most intriguing contemporary problems of territo-
rial politics producing challenging questions for constitutional and inter-
national law theory and cracks and uncertainties for the legal orders that
need thorough research and urgent explanation, preferably in comparative
and interdisciplinary perspective.

Secession is rather a volatile phenomenon with diverse legal and socio-
legal implications. It produces increasing trembling of the constitutional
and international law terrain and attracts the attention of public law schol-
ars and political scientists. This is the main reason why the current edited
volume is structured around these two key issues—territorial politics as a
general, fundamental and framing concept and secession as one of its
most visible manifestations requiring urgent conceptual answers that take
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into account both the requirements of the valid law and the de facto
imperatives of the socio-legal context.

Nevertheless, the aim of the book is definitely not limited to secession.
It goes well beyond secession offering original analysis of multitude of
other forms of territorial politics. Devolution, balancing between integra-
tion and disintegration within the conceptual model of regionalism, ter-
ritorial dispute resolution, humanitarian intervention, and forms of
sub-national territorial politics are also discussed in this volume together
with self-determination, revolution, referenda for independence, and
secession.

The book is based on the following logic. It provides theoretical con-
ceptualisation of territory and territorial politics. Then, it offers critical
assessment of territorial politics with a view to important and topical issues
such as secession, territorial dispute resolution, and self-determination and
with a view to the key constitutional principles—sovereignty, democracy,
rule of law, and the protection of human rights.

The book offers novel account on politics of exiting and remaining
with a view to national and sub-national secession, direct democratic self-
determination, and politics of regionalism. It provides original studies of
sub-national constitutionalism with particular attention to ethnocentric
nationalism and its impact on territorial politics. The book combines theo-
retical contributions with comparative research and important case stud-
ies. Thus, it offers new theoretical suggestions, provides for comparative
schemes promoting better understanding of territorial politics and seces-
sion, and contains essential case studics.

It must be mentioned that the case studies are not only informative but
also containing key insights for the theory of territorial politics and seces-
sion and their comparative legal and socio-legal research. Moreover, the
case studies are wide-ranging and not limited to Europe. The book pro-
vides insightful analysis of some cases which are already a must for such
scientific research, for example, Brexit, the UK devolution (with emphasis
on Scotland and Ireland), Catalonia, and the centripetal forces in Northern
Italy. It also contains important contributions to the literature devoted to
sub-national constitutionalism and ethnocentric models of federalism.
Apart from the European case of Bosnia and Herzegovina, there are also
chapters devoted to Ethiopia and Sri Lanka. The research of Canadian
federalism and the secessionist claims and processes in Quebec completes
the comparative picture based on case studies. Hence, the book provides
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for a balanced approach to the case studies including four European and
three non-European (North American, Asian, and African) case studies.

Part I opens the discussion with critical assessment of several issues of
paradigmatic and conceptual importance which are then explored in more
detail in the subsequent chapters. These are the phenomena of territory,
territoriality, and territorial politics, the key issue of secession with its mul-
tifaceted nature as both revolutionary and conservative device, and the
problems of revolution and devolution in contemporary European territo-
riality triggering debates on the territorial politics of exiting.

In Chap. 2, some of the key concepts underlying the whole book are
critically and reflexively defined. These are the concepts of territory, terri-
toriality, and territorial politics. The chapter offers critical assessment of
the conceptualisation of territoriality under the framing paradigms of
Westphalian, post-Westphalian, and neo-Westphalian constitutionalism.

Special attention is devoted not only to the crisis of territoriality expe-
rienced in recent decades but also to the re-emergence of territoriality
during the trend towards re-nationalisation which became visible in the
context of the COVID-19 pandemic. The chapter provides an account of
the constitutional importance of territorial politics in the age of globalisa-
tion and digitalisation. It discusses the impact of these phenomena on
territoriality of power and its constitutional and international law
implications.

Chapter 3 of the book, written by Costanza Margiotta, is related to the
problem of theoretical conceptualisation of secession. The author believes
that ‘the concept of secession has both a conservative and a revolutionary
character’. She proves her thesis exploring secession from the perspective
of both internal and external sovereignty. Margiotta devotes special atten-
tion to the issues of the impact of secession on territorial integrity and the
relationship between secession and peoples’ right to self-determination
and secession and democracy.

In this regard, her chapter is part of the general discussion on the rela-
tion between secession, self-determination, and their impact on democ-
racy and rule of law. This issue is one of the conceptual pillars of the book.
However, several chapters are especially focused on this problem. These
are the chapters of Joan Solanes Mullor, Emanuel Castellarin, and Giuseppe
Martinico. Margiotta’s interest of territorial politics of decolonisation and
state formation relates her contribution to Chap. 7 written by Emanuel
Castellarin while her analysis of borders is connected to the problems of
territory and territoriality explored in Chap. 2.
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In Chap. 4 Mira Kaneva explores devolution and devolutionary territo-
rial politics. In her account ‘devolution in territoriality constitutes a new
normality in the networks of interdependence’. Kaneva aims at defining
the framework for devolutionary and evolutionary territorial politics. She
provocatively defines this as a search for the ‘practical and moral “red
lines” to devolution in the European context’. Starting with an outline of
the main trends in European territorial politics of integration the chapter
continues with research on the impact of devolution of constitutional and
European orders. The chapter concludes with application of Kaneva’s the-
oretical viewpoints on devolution and exiting in the context of Brexit.
Thus, the chapter joins the discussion on Brexit provided also in Chap. 9
by Nikos Skoutaris.

Part II of the book continues the debate on territorial politics focusing
it on one of its most important dimensions. It explores the relationship
between territorial politics and sovereignty. Sovereignty has always been in
an ambiguous relation with self-determination and human rights. Self-
determination is both a key aspect of sovereignty and a potential latent
threat to the sovereignty of the framing community when accomplished
by sub-national communities. Preservation of human rights is a key imper-
ative of constitutional and international law. Sovereignty as a key principle
of constitutional law and a key factor in international relations has not
always been at ease with human rights, especially the rights of members of
distinct sub-national communities.

The tension between sovereignty, self-determination, and human rights
is conceptualised in Part II through the prism of different forms of territo-
rial politics having fragile legal standing in international law, for example,
humanitarian intervention, or being traditionally problematic as the
instruments for territorial dispute resolution. Hence, the contributions
published in Part II are rooted mainly in international law. They are tack-
ling problematic phenomena with rather fuzzy standing in international
law having also constitutional impact.

The uneasy relationship between sovereignty, self-determination, and
human rights is discussed from constitutional law perspective also in Part
V of the book. On the basis of important and informative case studies, the
authors of the chapters framed by Part V explore the impact of ethno-
territorial politics on sovereignty, self-determination, and human rights in
the context of sub-national politics.

In Chap. 5 of the book Jorge E. Nunez tries to offer an original account
of the relationship between territorial disputes and sovereignty believing
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that their reconciliation is a matter of intellectual and political strategy.
The author stipulates that the comprehensive understanding of state sov-
ereignty and territorial disputes as multilayer and multi-contextual phe-
nomena is the appropriate standpoint for the better explanation of their
complexity. Nunez defines the concepts of sovereignty and territorial dis-
putes. He emphasises the need to conceptualise sovereignty not as an
absolute concept but as a concept with certain important limitations. In
his view this is the way for reconciliation between sovereignty and territo-
rial dispute resolution. However, this is possible only in the context of a
global constitutional ordering embedding territorial politics within the
context of the pluralism of pluralisms paradigm. Moreover, Nuiez out-
lines the need to take into account all agents of territorial disputes and
territorial dispute resolution policy, namely, the individual, the commu-
nity, and the state.

The chapter not only offers thorough analysis but also is very informa-
tive providing multiple examples and case studies of territorial disputes all
over the world. It is part of an intellectual discussion related to territorial
politics in international relations including also the chapters of Mira
Kaneva and Arenca Trashani.

In that regard Chap. 6, written by Arenca Trashani, enriches the inter-
national law and international relations arm of the book providing research
of the rather disputed and important problem of humanitarian interven-
tion as a form of territorial politics. The author explores the impact of
humanitarian intervention on state sovereignty and human rights. She is
looking for the possible justifications of this rather problematic and con-
tested method of territorial politics. In that regard, Trashani outlines the
main aspects of the theory of humanitarian intervention, explores the
United Nations (UN) system of humanitarian intervention, and assesses
the unilateral and collective humanitarian interventions. The author also
offers critical account on the impact of humanitarian intervention on the
right to self-determination.

Part IIT of the book explores the procedural discourse of territorial
politics of independence and secession. It raises important questions
related to the impact of self-determination, independence referenda, and
secession on democracy and rule of law. The two chapters published in
Part III have one but important common denominator. This is the proce-
dural discourse on secession and the importance of the procedure for the
accomplishment of secession for maintaining democracy and the rule of
law. Both chapters explore the use of referenda for the accomplishment of
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secession, thus focusing on direct democratic territorial politics. This com-
mon issue for both contributions is researched from two difterent perspec-
tives—the use of referenda in international territorial politics for
self-determination (Chap. 7) and the constitutionalisation of secession in
the case law of the supreme courts and in the practice of secession refer-
enda (Chap. 8).

Chapter 7, written by Emanuel Castellarin, focuses on independence
referenda as a tool for constitutional and international territorial politics.
It offers broader account on these referenda going beyond post-colonial
situations of self-determination and independence through direct democ-
racy. Castellarin explores the use of direct democracy for international ter-
ritorial politics and its impact on identity, self-determination, and
recognition claims. The main thesis of the author is ‘that, in spite of their
shortcomings, independence referendums can convey a new conception of
the international society, which can be translated into a new vision of self-
determination and of territorial structures’. He critically assesses the rather
peripheral status of independence referenda in international law apart
from decolonisation and post-colonial situations. Castellarin believes ‘that
independence referendums can indeed contribute to the renewal of self-
determination and of territorial politics, provided that procedural stan-
dards of international law are developed’.

In Chap. 8 Giuseppe Martinico explores the exit-related conditionality,
federalism, and secession. The author provides an insightful analysis of
‘the role that the referendum can play in the proceduralisation of secession
in federal systems’. The research commences with outline of the process of
constitutionalisation of secession. It explores the set of techniques devel-
oped by the courts—and more precisely by the Canadian Supreme
Court—in order to cope with secession. Martinico reconstructs the steps
used by this court to constitutionalise secession in the Canadian constitu-
tional order. In the first part of his chapter Martinico explores ‘how to
proceduralise secession in light of the notion of “exit-related conditional-
ity””. The second part of the chapter is devoted to outlining the ‘reasons
for prudence in the use of referendums in contexts of representative
democracy’. Although focusing on the Canadian experience the author
sets it in a telling and topical comparative perspective drawing also conclu-
sions with huge importance for the comparative constitutional research on
secession.

Part IV of the book brings to the front the stretching of territorial poli-
tics between integration and disintegration. It includes three chapters
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devoted to highly visible and topical case studies of constitutional orders
where disintegrative forces massively challenge the integrative territorial
politics of the state. Chapter 9 offers an account on Brexit and the seces-
sionist challenges in the UK. Chapter 10 outlines the territorial politics of
regionalism in Italy between integration and disintegration. Chapter 11
explores the Catalan secessionists’ challenge and the attempts at reconcil-
ing their quest for independence and constitutionalism.

Chapter 9, written by Nikos Skoutaris, shows ‘how the UK’s with-
drawal from the European Union (EU) and the relevant implementation
policies challenge the fragile balance of the UK territorial constitution’. It
explores the challenges to the UK integrity and, vice versa, the variants,
preconditions, and procedures for eventual secession of Scotland and
Northern Ireland from it.

Skoutaris presents the constitutional foundations of the UK territorial
politics with special emphasis on the constitutional framework for the inte-
gration of Scotland, Northern Ireland, and Wales. He offers informative
and topical outline of the UK territorial constitution. The overview of the
process of devolution in the UK is followed by two important questions
posed by the author. The first one is how does Brexit challenge devolution
and what will be its consequences for the British and European future of
Scotland and Northern Ireland. Skoutaris explores the Procrustean bed in
which Scotland and Northern Ireland are stretched between the UK and
the EU. The second and more concrete question is ‘which tier will “take
back control” of those repatriated powers?” In other words, will Brexit
lead to more centralised or more decentralised and devolved UK.

Moreover, Skoutaris explores which would be the eventual path that
Scotland and Northern Ireland would have to go along in order to reinte-
grate in the EU. He comes to the conclusion, based on solid exploration
of legal arguments, that the path to independence and re-joining the EU
will be legally easier for Northern Ireland than for Scotland. Instead, there
are much more de facto impediments for such potential process in
Northern Ireland than in Scotland. Skoutaris finalises his analysis with the
conclusion that ‘the intoxicating cry of “taking back control” ironically
seems to destabilise the Union and strengthen the European prospects of
those two regions’.

Chapter 10, written by Sabrina Ragone, analyses the territorial politics
of regionalism in Italy. It is illustrative of a state stretched between integra-
tion and disintegration and coping with moderate secessionist challenges.
In contrast to many of the chapters in this edited volume, which explore
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ethnocentric secessionism resulting in claims for self-determination,
autonomy, and independence, Ragone’s chapter offers an account of a
system, in which the centripetal and secessionist forces are not ethnically
grounded. In that regard, her chapter offers an important background for
the analysis of secessionism which demonstrates both similarities and dif-
ferences from the more radical cases based on ethnocentric nationalism or
on religious fragmentation of society.

Ragone provides informative outlook of the evolution of Italian region-
alism. The historical analysis serves as an important background setting
the context for the current debates for reform of the Italian constitutional
model for territorial politics and the recent referenda for increased auton-
omy and even for independence. In that regard, the author clearly demon-
strates the different stages of the evolution of Italian regionalism and the
driving forces behind them. Ragone is also suggesting possible trends for
the development of the Italian constitutional model of regional state.

In Chap. 11 Joan Solanes Mullor provides insightful, provocative, and
original analysis of the Catalan secessionism. The originality of the contri-
bution stems from the successful attempt of the author to explore the
main arguments of the Catalan secessionist movement from both legal and
socio-legal perspectives. Solanes Mullor uses constitutionalist paradigm as
a key reference for such evaluation. However, he does not stick to the
institutional-normative dimension of the problem, but goes beyond it
offering an informative journey in the ‘Zeitgeist’, the ideological concep-
tions and the socio-legal practices generated and performed during the
recent events in the trend for Catalan secession.

Joan Solanes Mullor systematises the criticism against the Spanish con-
stitutional order used in the secessionist argumentation and tactics in three
main groups. These are the critics against the origin of the 1978 Spanish
Constitution, the critics against the practice for application of this consti-
tution, and the critics against constitutionalism itself. Moreover, he sys-
tematically presents the tools of secessionists used for attacking the
constitutional order and shows their allocation within and beyond consti-
tutionalism. Finally, Solanes Mullor outlines also the possible features of a
post-independence scenario. The author properly writes that the lessons
from the Catalan case might be of high relevance also in comparative per-
spective having important repercussions to the situation in the UK and
Canada—cases that are explored in the current volume as well.

The book concludes with Part V devoted to territorial politics of sub-
national ethnocentric constitutionalism. Thus, it includes contributions
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engaged in two important debates. These are the debates on sub-national
constitutionalism and sub-national territorial politics and on ethnocentric
nationalism and its impact on constitutional integrity, territorial politics,
and secession. The case studies are carefully chosen. They ofter insights for
ethnocentric sub-national constitutionalism on three continents—Europe,
Africa, and Asia. They demonstrate how three rather different constitu-
tional orders—Bosnia and Herzegovina, Ethiopia, and Sri Lanka—func-
tioning in non-identical socio-political context are coping with ethnic and
religious diversity which is producing aspirations for internal or external
secession.

Chapter 12, written by Maja Sahadzi¢, explores the ethno-territorial
politics and sub-national constitutionalism in Bosnia and Herzegovina.
The author provides the reader with an outline of the complicated consti-
tutional history of the country setting the current problems in their his-
torical context. She demonstrates the path dependencies of the issues at
stake producing turbulences in the asymmetric multilevel constitutional
order of the country.

Sahadzi¢ explicitly defines the aim of her chapter: to explore the effects
of sub-national constitutionalism on territorial politics. Using Bosnia and
Herzegovina as an example she ‘investigates the interplay between iden-
tity, territory, autonomy claims, and sub-national constitutionalism” offer-
ing ‘insights about cohesive and divisive qualities of sub-national
constitutionalism in Bosnia and Herzegovina’. The author ‘explores
whether and how wide sub-national constitutional autonomy counteracts
autonomy claims in Bosnia and Herzegovina’. This is done through con-
trasting of ethno-territorial and ethno-nationalist with the more cohesive
unitary versions for the constitutional structure of the state. Sahadzi¢
explains why the former have definitely prevailed over the latter.

Special attention is devoted to the development of sub-national consti-
tutionalism in Bosnia and Herzegovina. Sahadzi¢ analyses the scope of
sub-national autonomy and the tendencies and trends in its development
on the levels of the entities and the cantons. Sahadzi¢ analyses the driving
forces behind sub-national constitutionalism. She defines territory and
identity as both cohesive and divisive features and explores how ‘ethno-
territorial balance is maintained through the institutionalisation of
conflict’.

In Chap. 13 Yonatan Fessha and Zemelak Ayele analyse the Ethiopian
experience with sub-national constitutionalism in the context of ethno-
centric federalism. They provide an insightful research on the important
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problem of internal secession. The chapter is methodologically grounded
on socio-legal approach to the problem which is explicitly announced
already in the title with the aim of presenting both the law and politics of
internal secession. This approach allows the reader to grasp the determi-
nants of the context and the socio-political driving forces of internal con-
flict triggering internal secession.

The chapter is focused on one particular case of internal secession. This
is the process for the establishment of the new Sidama state within the
Ethiopian federation through its internal secession from the Southern
Nations Nationalities and Peoples state. The authors present the constitu-
tional and political context which stimulates ethnic communities in
Ethiopia to demand for the establishment of their own states. They place
internal secession in the context of ethnic federalism in Ethiopia. Fessha
and Ayele explain the procedural issues for internal secession in Ethiopia
and explore the politics of internal secession. Here they focus on the use
of referendum and the particularly challenging constitutional amendment
issues produced by internal secession.

The final Chap. 14 is written by Punsara Amarasinghe. It explores the
impact of ethnic nationalism in Sri Lanka. More precisely, it focuses on the
Tamil secessionist movement. Amarasinghe informs us about the ethnic
discontents and rivalries in the post-colonial Sri Lanka especially with a
view to the civil war between Sinhalese majority and the Tamil ethnic
minority. He presents the main stages of unfolding of the ethnic conflict
between the two hostile communities in Sri Lanka. This is done on the
basis of analysis of the cornerstone events, relevant literature, and the
shifts in the socio-political context. Thus, Amarasinghe’s chapter further
develops the socio-legal approach to territorial politics and secession used
not only in the other two chapters included in Part V but also by all con-
tributors to this edited volume. Amarasinghe comes to the conclusion that
‘the lack of serious commitment to seek a satisfactory answer for the ethnic
discontent under political framework appears to be the biggest problem in
post-civil war Sri Lanka’.

In fact, all three chapters of Part V provide visible and comprehensive
historical perspective of ethnocentric sub-national territorial politics, thus
offering important insights for the comparative study of sub-national con-
stitutionalism in divided societies. The chapters of Sahadzi¢, Fessha and
Ayele, and Amarasinghe demonstrate the fragility of composite societies
with internally hostile cultures deeply divided on the basis of ethnos and
nationality of religion. Indeed, such issues are behind secessionism and
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disintegrative territorial politics in general, thus being object of analysis
also of many of the other chapters of this edited volume. However, the
greatest value of Sahadzi¢, Fessha and Ayele, and Amarasinghe chapters is
that they offer contextual dissection of divided societies providing analysis
of both the legal issues and the socio-political context. Taken in conjunc-
tion with each other and as a group, these three chapters provide informa-
tive comparative perspective spotting and mapping the problems of
ethnocentric sub-national constitutionalism in three continents. Thus,
they are valuable not only as case studies but also as a comparative sample
that is especially useful if read together.
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CHAPTER 2

Territory, Territoriality and Territorial Politics
as Public Law Concepts

Martin Belov

1 INTRODUCTION

This chapter aims at exploring the role of territory and territoriality in
public law with special emphasis on constitutional and to lesser extent on
international law. This is necessary in order to give conceptual basis for the
subsequent debates on the different forms of territorial politics provided
by the other chapters of this book. Hence, this chapter is focusing on ter-
ritory and territoriality as fundamental paradigms conceptually framing
the subsequent discourses on federalism, devolution, secession, direct
democratic self-determination, territorial dispute resolution and humani-
tarian intervention.

The chapter opens with clarification and systematisation of the different
aspects of territory and their reflection in the legal order and in the intel-
lectual discourse on public law consisting of the doctrine and the
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constitutional anthropology of the socio-legal communities. Territory is
conceptualised as a phenomenon with three aspects—empirical (factual),
normative-institutional and imaginary-conceptual. The third aspect of ter-
ritory is defined as a separate concept, namely, territoriality. Thus, the
analysis takes also into account the semiotic importance of the relationship
between territory and territoriality with its implications for understanding
or misunderstanding, constructing, deconstructing and reconstructing of
constitutional and international territorial politics.

Territoriality is presented as the imprint of territory in the imaginary
constitutionalism. It is defined as a signifier of territory as fact and the ter-
ritory as institution in the intellectual-imaginary discourse. The different
features of territoriality as well as its role as a key concept of the imaginary
discourse of constitutional and international law are discussed. The differ-
ent models of territoriality are presented. More precisely, I am offering
critical assessment of the conceptualisation of territoriality under the fram-
ing paradigms of Westphalian, post-Westphalian and neo-Westphalian
constitutionalism.

Special attention is devoted to the crisis of territoriality with its complex
manifestations as well as to the re-emergence of territoriality during the
trend towards re-nationalisation which became visible during the
COVID-19 pandemic. The chapter offers an account of the constitutional
importance of territorial politics in the age of globalisation and digitalisa-
tion. It discusses the impact of these phenomena on territoriality of power
and its constitutional and international law implications.

Furthermore, the chapter presents an outline of the concept of territo-
rial politics. The definition of the phenomenon and the demarcation of its
conceptual scope is followed by systematisation of the main tools for ter-
ritorial policy-making.

2 TERRITORY AND TERRITORIALITY AS FUNDAMENTAL
CONCEPTS WITH PARADIGMATIC IMPORTANCE
FOR CONSTITUTIONAL AND INTERNATIONAL LAaw
Territory is an element of the natural, physical reality. It is a part of the

sphere of the real, empirical and factual. Territory is the most prominent
dimension of space as a physical, factual context of social life and
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relations.! This is due to the fact that territory is that part of space which
is inhabited by the people. It is the spatial segment which serves as a fac-
tual background of key concepts of law such as jurisdiction, sovereignty
and state territory, thus having strategic importance for constitutional and
international law and for public law in general.

Space and time form the fundamental conceptual framework within
which law operates. They are ultimate limits and ultimate empowerments
of the legal order. And they are open for conceptual modelling and para-
digmatic definition by legal theory—although with respect to their essen-
tial minimal characteristics which are objectively predetermined. Later, it
will be demonstrated that globalisation, ‘time-space compression’ and
digitalisation are challenging the basic characteristics of territory and space
as fundamental frames of territorial politics.

Territory and space are substantially independent with regard to their
core characteristics from their legal institutionalisation in constitutional,
international and generally in public law and from their conceptualisation
by legal, constitutional and international law theory. Hence, territory and
space as facts precede their theoretical conceptualisation by constitutional
theory, socio-legal studies, political and legal philosophy and theory of
international relations and their legal institutionalisation as elements of
public law. Nevertheless, territory and space are also objects of modelling
by both law and legal theory, thus having imprints and representations in
the sphere of ideas.

Ontologically territory and space precede their legal institutionalisation
and their constructive, conceptual or imaginary encoding in the text of the
constitution, the constitutional, international and public law. Territory
and space are existential artefacts with paradigmatic importance for public
law. Hence, logically and substantially territory and space are autonomous
from human mind, human understanding and the social, political and
legal reflections on physical determinants of human socio-political coexis-
tence. They are independent variables in the scheme of power and objec-
tive determinants and framing paradigms for public law and public and
state power. This allows the teleological deconstruction, construction and
reconstruction of territory and space in theory and valid law.

!See Paasi (2003) p. 117.
2See Eriksen (2014) p. 39 and Brenner (1999) p. 39.
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While territory and space are partially independent from human mas-
tering—in theory and in valid law—territoriality and spatiality are signifi-
cation proxies that serve the function of human conceptualisation of the
empirical facts they stand for. Exactly territoriality and spatiality demon-
strate the capability of territory and space to be objects of human master-
ing in valid law as well as in legal theory.? Territoriality and spatiality make
territory and space prone to human imagination moulding their legal
institutionalisation and theoretical conceptualisation.

Territory and space are independent variables of the constitutional and
international legal order to the extent that they cannot be immediately
and as such reshaped, reordered or institutionalised. They can be legally
arranged only through their intellectual conceptualisation via their imagi-
nary imprints—territoriality and spatiality. Territoriality and spatiality are
not categories of the valid law but of the imaginary discourse of constitu-
tionalism and international law forming the ideal constitutional model of
territory. Hence, ‘territory and space as facts’ are object of double repre-
sentation—first, in constitutional imagination in the form of territoriality
and spatiality and, then, in the legal order (especially in public law) as
‘territory and space in law’.

This double status of the territory and space—as legal institution and as
fact—is tricky and may be source of misunderstandings. It may lead to
conceptual confusion with practical implications for the proper under-
standing of the territory as fact, as legal institution and as intellectual rep-
resentation, conceptualisation and signification of the former.

Exactly due to their existence as ‘rough material’, as substantial precon-
dition of socio-political reality, territory and space are detached from the
possibility of their immediate mastering and representation in law. They
are, as such, substantially and existentially independent from the forms
and manifestations they achieve through their conceptualisation via human
mind and human understanding. Hence, as such, they are objective pre-
conditions for shaping of the institutional dimension of territory and space
by social, political and legal theory and by constitutional, administrative,
international and European Union (EU) law.

In other words, territory and space as facts must be represented in the
institutional-normative order established by law and in the mindset of the
members of the socio-legal community. The factual territory and space
must be transformed into legal categories with normative-institutional

3See also N. Brenner, op. cit., pp. 39-78.
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dimension and with projection in human understanding shaping the
imaginary-psychological aspect of constitutionalism and the intellectual
perception of public law in collective socio-legal imaginaries.

This representation, being both theoretical conceptualisation and legal
institutionalisation, is of great importance for territoriality politics.
Territorial politics works exactly with the signifiers of the territory and
space as facts—the territory and space as legal institution and the territori-
ality and spatiality as theoretical concepts—and not directly with the
‘rough material’. However, it is limited, fostered and generally framed by
the dimensions of territory and space provided by the legal order or, more
precisely, by a multitude of legal orders. Very frequently, territorial politics
is stretched in a field of representations and misrepresentations of territory
and space serving as both plans for territorial politics and argumentative
strategies for building, launching and justifying it in front of the domestic
and the international communities.

Social and political philosophy, theory of state and law and especially
theory of constitutional and international law frequently work with repre-
sentations of territory and space. They conceptualise territory and space as
territoriality and spatiality.* Territoriality and spatiality are ideal, concep-
tual models of the territory and space. In that regard, territoriality and
spatiality are theoretical constructs which symbolise, represent and stand
for territory and space in the legal order and in legal theory.

Hence, while territory and space are elements of the factual reality and
are traditionally perceived as objective preconditions of constitutionalism,
territoriality and spatiality are phenomena belonging to the theoretical
conceptualisation of the territory and space serving as conceptual frame-
works and providers of meaning. They are also encoded in the symbolic-
imaginary aspects of constitutionalism in their capacity as signifiers of
territory and space being structural elements of empirical and normative-
institutional dimensions of constitutionalism.

Thus, territoriality and spatiality are important for both pragmatic,
symbolic-imaginary and emotional territoriality politics. These aspects of
territorial politics mutually limit and at the same time reinforce them-
selves. This is demonstration of the strategic interdependence between
territory as fact, norm and idea, the latter forming the concept of
territoriality.

*See Vollaard (2009) pp. 687-706, Ruggie (1993) pp. 139-174 and Sack (1983)
pp- 55-74.



