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Preface

The concept of global governance, which first emerged in the social sci-
ences, has triggered different responses in the discipline of law. This
volume contains our proposal. It approaches global governance from a
public law perspective which is centered around the concept of interna-
tional public authority and relies on international institutional law for
the legal conceptualization of global governance phenomena.

This proposal results from a larger project which started in 2007. The
project is a collaborative effort of the directors of the Max Planck Insti-
tute for Comparative Public Law and International Law, research fel-
lows and friends of the Institute, as well as eminent members of the
Law Faculty of the University of Heidelberg. Most of the materials
contained in this volume were first published in the November 2008 is-
sue of the German Law Journal (http://www.germanlawjournal.com).
We would like to express our sincere gratitude to the journal’s editors in
chief, Professors Russell Miller (Washington and Lee University School
of Law) and Peer Zumbansen (Osgoode Hall Law School, York Uni-
versity, Toronto), for the opportunity to publish our papers as a special
issue of their journal. The 2008-2009 University of Idaho College of
Law German Law Journal student editors deserve special recognition
for their hard and diligent work during the publication process. At the
Institute, Eva Richter, Michael Riegner and the editorial staff of this
publication series were instrumental in bringing this publication to frui-
tion.

The comments on some of the contributions in this volume reflect the
discussions at an international workshop held at the Max Planck Insti-
tute in April 2008. We are grateful to all discussants for their valuable
input. Two articles at the end of the book develop contrasting concep-
tualizations of the same phenomena.

This volume mirrors the authors’ current views within a longer process
of reflection on contemporary governance at the international level. As



VI Preface

a matter of course, those views are not entirely homogeneous, but com-
prise diverging and critical voices. The discussion continues.

Heidelberg, January 2009 Armin von Bogdandy
Ridiger Wolfrum

Jochen von Bernstorff

Philipp Dann

Matthias Goldmann



Survey

L COonCePt ..o 1
II. Thematic Studies ... 99
1. The Exercise of Public Authority through Instruments
Concerning Individuals ......cccviiiiiiiiniiiiicicice 99
1.1 DECISIONS .eevivvieiiiiriririeieieieeiett et sesaeanes 99
1.2 Recommendations ........cceeueeuerreeeennicueniereneeseneeenennes 195
1.3 INfOIMATION wevueereeverereiriieeeeieieteeseseeseserere et seaene 227
2. The Exercise of Public Authority through Instruments
Concerning Individual States ......cccooeeuviiciiicniniciiiciiee, 269
2.1 DECISIONS .o 269
2.2 RecOMMENdAIONS .vvereueececvererrirerecaciererenseneneeaeeesesessssenens 341
2.3 InfOrmation .....ceecureeecunieieiieiesnecieeeeeeee et 375
3. The Exercise of Public Authority through General
INStIUMENTS oo 437
3.1 Secondary Law ..o 437
3.2 International Public Standards ......cccccoovveuerricreinicininicnnnn. 509
4. Public Authority through Private Law Instruments? ............ 573
ITII. Cross-Cutting Analyses ..........ccoocvmemeeenerincrinneeenerrreninne. 659
IV. COoNtexXt .o 941

List Of CONtrIDULOLS oot 1001



Table of Contents

L COnNCEPL ..o

Armin von Bogdandy, Philipp Dann & Matthias Goldmann

Developing the Publicness of Public International Law:
Towards a Legal Framework for Global Governance Activities

Comment by Stefan Kadelbach

From Public International Law to International Public Law: A
Comment on the “Public Authority” of International

Institutions and the “Publicness” of their Law ..occvevvvvevevevennene.

Comment by Stephan Leibfried

To Tame and t0 Frame ....ocoocveeveveeeeeveieeieeeeieeeeeeeeeeseeeee e eeeevesnens

Ingo Venzke

International Bureaucracies from a Political Science
Perspective — Agency, Authority and International

INStItULIONA] LAW covviiiiiiieeieeeeeeeete ettt

I1. Thematic STUAIES ..ooveveeeeeeeeeeeeeeeeeeeeeeeeee et eeeeeeees

1. The Exercise of Public Authority through Instruments

Concerning Individuals ..o

1.1 DIECISIONS .evvivviierieeeeieeteeete et eeteeeteeeteeeteeeateeereeesteeeaseeesteeesseeenees

Clemens A. Feindngle

The UN Security Council Al-Qaida and Taliban Sanctions
Committee: Emerging Principles of International Institutional

Law for the Protection of Individuals? ......ccceevevvvvevvvieiiiieceeceens 101



X Table of Contents

Karen Kaiser

WIPO’s International Registration of Trademarks: An
International Administrative Act Subject to Examination by

the Designated Contracting Parties ........cocceveveerreeueirivcrennicrnnnenens 133
Maja Smrkolj

International Institutions and Individualized Decision-Making:

An Example of UNHCR’s Refugee Status Determination .......... 165
1.2 RecoOmMMmENdations .........ceeueureucueunecueinecunineeseeeieseesessesesesescseens 195
Gefion Schuler

Effective Governance through Decentralized Soft
Implementation: The OECD Guidelines for Multinational
ENErprises wo.ceveeciniiciniieincciecct e 197

1.3 TNFOTIMALION ettt ettt e e eaee e seeesee st esneenens 227

Bettina Schondorf-Haubold

The Administration of Information in International
Administrative Law — The Example of Interpol .......cccccvucuniunce. 229

2. The Exercise of Public Authority through Instruments
Concerning Individual States .........ccccoveviveinivincinicininicinciennes 269

2.1 DIECISIONS eveeuviiiriicteecteeeetee e ceteeeeteeesaeeeeaeeeeaeseeaseeeseeeesseeeseeessseenses 269

Petra Lea Lancos

Flexibility and Legitimacy - The Emissions Trading System

under the Kyoto Protocol ......cceerrvnenieieieienneecceeseseeeees 271
Diana Zacharias

The UNESCO Regime for the Protection of World Heritage

as Prototype of an Autonomy-Gaining International
IRSTLTULION wovvviiiiiic s 301

Comment by Ute Mager
The UNESCO Regime for the Protection of World Heritage ..... 337



Table of Contents X1

2.2 ReCOMMENAALIONS ...vveveveeeeeeeeeeeeeeeeeeereeeeeeeee et eeeeresaeeeeseeeeeenens 341

Anuscheb Farahat

Regulating Minority Issues through Standard-Setting and
Mediation: The Case of the High Commissioner on National
MINOTILIES cavvvirereniieresirierentrterestste et seere et esse et ne e snesesesnene 343

2.3 INfOrMAION ..vovieieiieieeeeeeeeeeeeeeee ettt et svesresaesresneeeennens 375

Erika de Wet

Governance through Promotion and Persuasion:

The 1998 ILO Declaration on Fundamental Principles and

Rights at WOrK ...eceeceieieieirrrceeieeers e 377
Joseph Windsor

The WTO Committee on Trade in Financial Services: The
Exercise of Public Authority within an Informational Forum .... 405

3. The Exercise of Public Authority through General

INSEIUMENES oooiiiviiiiiiieceeee ettt eetreeceaaeeeeerneees 437
3.1 Secondary Law ...ccccceeueirininiiceeieierceeieie et 437
Isabel Feichtner

The Administration of the Vocabulary of International Trade:

The Adaptation of WTO Schedules to Changes in the

Harmonized SYStem c...c.c.eeurririnieeeeieieinirenecieieteeieeseseeeieie e 439
Christine Fuchs

Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES) — Conservation Efforts

Undermine the Legality Principle ......oooveveeeieveennnineccieiennenene 475
3.2 International Public Standards .........cccocoevieeiirnnnnccccirnen, 509
Jiirgen Friedrich

Legal Challenges of Non-binding Instruments: The Case of the
FAO Code of Conduct for Responsible Fisheries .....ccccccceurunnee. 511



X11 Table of Contents

Ravi Afonso Pereira

Why Would International Administrative Activity Be Any
Less Legitimate? — A Study of the Codex Alimentarius

COMIMUISSION evtviviireniiereitrieietrreretrte ettt et sae et esneseaes 541
4. Public Authority through Private Law Instruments? ............... 573
Matthias Hartwig

ICANN - Governance by Technical Necessity .......cccccovvicurinee 575

Steven Less

International Administration of Holocaust Compensation:
The International Commission on Holocaust Era Insurance

Claims (ICHEIC) ..ottt 607

ITI. Cross-Cutting Analyses ...........coccovereererenerinceieeeenerrirenenne. 659

Matthias Goldmann

Inside Relative Normativity: From Sources to Standard
Instruments for the Exercise of International Public

AUTROTILY ettt 661
Comment by Jan Klabbers

Goldmann Variations .......cccceueeeeurinierneiernicesieeeseesesseeeseseeens 713
Armin von Bogdandy

General Principles of International Public Authority:

Sketching a Research Field ......ococoeiuiininnininiieceecccceene 727
Comment by Sabino Cassese

Is There a Global Administrative Law? ....ccoveeueeeveverinenencceienenens 761

Jochen von Bernstorff
Procedures of Decision-Making and the Role of Law in
International Organizations .........oceeeeueueurirererereeererersesssesecsesenenens 777
Comment by Christian Tietje

The Contributions by Jochen von Bernstorff and by Maja
SMIKOL] v 807



Table of Contents X111

Volker Roben
The Enforcement Authority of International Institutions ........... 819

Comment by Dirk Hanschel

The Enforcement Authority of International Institutions —

Some Remarks and Suggestions for Further Analysis .......c.cc...... 843
Erika de Wet

Holding International Institutions Accountable: The

Complementary Role of Non-Judicial Oversight Mechanisms

and Judicial REVIEW ...c.ceviririririririeieieicceesre e 855
Armin von Bogdandy & Philipp Dann

International Composite Administration: Conceptualizing

Multi-Level and Network Aspects in the Exercise of

International Public AUthOrity ....cccooeeeuernninicccceerceeen 883
Comment by Ute Mager

International Composite AdminiStration ........coceeeveveerererereeenenens 913

Riidiger Wolfrum

Legitimacy of International Law and the Exercise of

Administrative Functions: The Example of the International

Seabed Authority, the International Maritime Organization

(IMO) and International Fisheries Organizations .......c.c.cccceeueeee. 917

TV CONEEXE oottt e et st ae e ean 941

Eberhard Schmidt-Afmann

The Internationalization of Administrative Relations as a
Challenge for Administrative Law Scholarship .......ccocovcvcicuennnee. 943

Giacinto della Cananea

Procedural Due Process of Law Beyond the State ......cccccoeuvuvennee. 965

List Of CONEIIDULOTS ....veeeeeeeeeeeeeeeeeeee et eesean 1001



I. Concept



Developing the Publicness of Public
International Law: Towards a Legal Framework
for Global Governance Activities

By Armin von Bogdandy, Philipp Dann & Matthias Goldmann*
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