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Preface I

The main duty of the Mayor of Wrocław– as probably of any Mayor around the world – is to help secure and, hopefully, improve the wellbeing of the city’s inhabitants. This task has material as well as spiritual or intellectual dimensions.

As regards the latter, I recently attended an interesting lecture of Luigi Sacco in Brussels. Based on empirical studies, this Italian researcher claims that the feeling of satisfaction with life increases as the participation in cultural life grows. In our cultural environment, this includes taking part in cultural events, such as going to concerts or visiting theatre performances, both with a strong correlation to citizens’ feeling of satisfaction with life – in other regions, different cultural practices or habits might come into play, and not all of them have necessarily the same effects. For example, an earlier German survey underlined a definite link between cultural participation and civic engagement, including the readiness to criticise conditions giving cause for concern.

While these and other motivations should already prompt us to give more attention to, and create better opportunities for our fellow citizens’ participation in cultural life, the same must also be said as concerns the material dimensions of wellbeing.

In economic terms, a number of factors could be mentioned, such as the money circulating within a city or region as well as the number of available jobs, average wages, productivity and the quality of goods. Whatever parameter you choose with the aim to improve economic conditions or social growth, the importance of innovation will come into the picture.

Once again studies have clarified the strong links between culture and the climate for innovation or, to be more precise, the correlation between expenditure for culture and the level of innovation. Both in the ‘old’ European Union (EU-15) and in the now enlarged one (EU-28, or 27 after the Brexit), the volume of expenditure for culture remains strongly correlated with innovativeness: Where the expenditure is high, innovativeness grows, and where the spending is low, the chances for economic innovation also remain low. In this sense, spending on culture – with its direct or indirect effects on e.g. design and architecture or on a more informed consumer behaviour – could be seen as a specific form of investment into the future of a city, that will become profitable over time.

For culture to flourish in a central European meeting place like Wrocław, our manifold traditions as well as the imagination and innovative impulses of both citizens and artists or intellectuals must be of prime concern. This has been our policy since many years and wecould highlight it again during 2016 with a great number of European Capital of Culture activities.

In case you are wondering: Why does he start his opening remarks to the Wroclaw Commentaries project and handbook with these thoughts? Indeed, it is my firm belief that we need to be constantly aware of the social and economic environment in which cultural life develops – or declines. And the same could actually be said about a ‘Culture of Human Rights’ which, as this book clearly demonstrates, is by no means static; rather it can, and needs to be, shaped and further developed.

As regards laws and policies, important inputs to further debates and actual reforms can be expected from the new Handbook; they will surely reach far beyond the city’s limits. I’m proudthat the first initiatives our city and the National Centre for Culture have taken in 2013 resulted in a publication and interactive web platform that will further spread the name of Wrocławacross Europe and the world. The editorial team of ARCult Media led by Professor Andreas Wiesand, the Scientific Committee led by Professor Yvonne Donders, and the many contributing experts can be congratulated for realising this critical compendium of culture-related human rights instruments and case-law, for the first time in history.

In a sense, the Wroclaw Commentaries also delineate the status of what we have originally called a ‘right to culture’. My interpretation of such a universal human right is that it should enable free individual intellectual and spiritual growth as well as shaping interpersonal relations leading to innovation, social cohesion and welfare, facilitated through mutual respect. Does this right still need to be achieved? Is it already, at least partly, being guaranteed? Or is this just a ‘European problem’ as the notion is not sufficiently reflected in either the European Convention on Human Rights or in the EU Charter of Fundamental Rights? From what I have learned about the content of the handbook, all of these viewpoints could be seen as co-existing, at present, depending also on the degree to which provisions in current legal instruments are respected and implemented.

However, compared with other rights of access and individual or collective guarantees that we have become accustomed to, at least in the Western world, such as rights to education or social and health protection, there seems to be still some way to go until a right to culture has turned into reality.

Let me close with two remarks directed to opponents of the notion of a right to culture:

First, trivial critics of this proposal raise the argument that there can also be crime-filled cultural expressions. That’s why you should not be using the general notion of a ‘right to culture’ without specifying the forms or nature of what needs to be protected – and what not. These critics do not understand how language works, on a subconscious level. For example, when we refer to the right to education, we mean good, solid education, not failed efforts. Again, when we speak of a right to culture we are, of course, referring not to harmful cultural practices. Therefore, this simple notion needs no strengthening with any additional descriptions.

Secondly, when we speak of a ‘right to culture’ we refer to the ambitious goal of complementing one of the European ‘constitutions’, the European Convention on Human Rights. That goal is certainly bold, possibly even far-fetched. There is no way of knowing whether and when it can be fulfilled. However, quite often the thrill of the chase is already more important than the final catch.

The dialogue on how to best secure or improve culture-related human rights is important in its own right. And, as can be seen in the Wroclaw Commentaries, it has already brought many a good thing.

Rafał Dutkiewicz

Mayor of Wrocław


Preface II

Cultural rights are increasingly taking their rightful place in the international human rights’ arena. The Council of Europe’s European Court of Human Rights has been largely instrumental in improving the standing of cultural rights through its dynamic interpretation of the different Articles of the European Convention on Human Rights, gradually recognising substantive rights which may fall under the notion of ‘cultural rights’ in a broad sense, and establishing key principles for future development.

The publication Culture and Human Rights: The Wroclaw Commentaries aims to bring together these references to cultural rights as an integral part of human rights, in an easy-to-digest and unique resource. As such, and through its comparisons with other international treaties and related case-law, it contains a vast treasure of concise topical articles and detailed keyword sources, offering insight into the key role which culture plays in human development and in keeping human rights alive. Perspectives offered by this Handbook may not be shared by every reader. Whilst the values of democracy and human rights, and the legal and institutional systems which protect them, are products of culture, they also protect culture itself: culture as seen in a broader sense, including the arts, creativity, heritage and aspects of identity formation and belonging, as well as all related economic, social and educational impacts.

Culture and cultural co-operation have played a major role in bringing Europeans closer together, through increased dialogue since the creation of the Council of Europe in 1949 and once more after the fall of the Berlin wall in 1989. Today, Europe is facing serious challenges in light of globalisation, interdependency, mobility, migration and the difficulties linked to managing diversity. Some say the European project is in danger and Europe is in need of a new narrative. This is why it is even more pertinent in the current context to understand the richness of legal and political frameworks for culture and human rights, and their evolving nature, to keep up with societal changes. This richness is reflected in the case law of the Council of Europe’s European Court of Human Rights.

The Council of Europe’s legal protection system further includes the work of the Commissioner of Human Rights, the Committee of Ministers, advisory bodies like the ‘Venice Commission’ and parliamentary control mechanisms, as well as activities of the Conference of International Non-Governmental Organisations. Collectively, this is a well-tuned and forceful tool kit, allowing for fact-finding, monitoring, guidance and standard-setting.

I wholeheartedly invite you to use this rich commentary collection and take the opportunity to congratulate the authors and editors on their outstanding achievement.

Gabriella Battaini-Dragoni

Deputy Secretary General of the Council of Europe


Introduction

“Above all it should be noted that we frequently view the same things from a range of perspectives, and that the same events can often generate the most different ideas” Georg Adam Forster: A Voyage round the World in His Britannic Majesty’s Sloop Resolution, Commanded by Capt. James Cook, during the Years, 1772, 3, 4, and 5, London 1777

“The more we share, the more we have” Mohamed Mounir, Egyptian singer, author and actor at the “Salam Ramadan” event, Philharmonic Hall of Cologne, 13 and 14 October, 2007

“ALL THAT IS BANNED IS DESIRED” Motto of the World Conference on Artistic Freedom of Expression, held on 25 and 26 October 2012 in Oslo, organised by the Fritt Ord Foundation and Freemuse

“Identities Are Changeable” Title of the 2014 CD of Puerto-Rican Saxophonist Miguel Zenón

1. Background

The idea for the Wroclaw Commentaries emerged from two conferences on ‘The Right to Culture as a Human Right’ held in Wroclaw (Spring 2013) and Warsaw (Autumn 2013), both co-organised by the City of Wroclaw and the National Centre for Culture (Warsaw). These meetings brought together experts from Poland, as well as from the Council of Europe/ERICarts Compendium of Cultural Policies and Trends in Europe and the European Association of Cultural Researchers (ECURES). On both occasions, the participants discussed the desirability and possibility of adopting an Additional Protocol on the right to culture to the European Convention on Human Rights (ECHR, 1950), the most important human rights instrument of the Council of Europe. Inter alia, they studied the ‘demand that all citizens be given the opportunity to participate in cultural and artistic life’ and ‘that public authorities be charged with specific duties with regard to guaranteeing such participation’, thus going beyond the present situation with its merely ‘declaratory’ statements (The Right to Culture as a Human Right – A Call for Action, Position Paper, Warsaw/ Wroclaw, 2014).

Trying to understand the absence of a provision on the right to culture or cultural participation in the ECHR, some speakers found that, on the one hand, a consensus over the precise content of such a right – that could hold public authorities responsible for its breach – would be difficult to determine. On the other hand, they noted that the ‘right of everyone to participate in cultural life’ already exists in international legal instruments such as the Universal Declaration of Human Rights of 1948 (Article 27) and the UN International Covenant on Economic, Social and Cultural Rights (ICESCR, Article 15), but has not been spared from doubts about its justiciability, i.e. the opportunity for individuals to invoke this right before courts and semi-judicial bodies. At the same time, they expressed the belief that culture, both in a narrower and broader sense, needs to be protected as a human right. They also shared concerns over a growing number of incidents, both in Europe and worldwide, violating cultural rights that ‘could erode the universal nature of fundamental rights and freedoms that have their basis in human dignity’, considering particularly ‘freedom of artistic expression’ to be ‘a cornerstone of liberal democracy’ (ibid.).

As these conferences became a new starting point for further debates about the role of culture in human rights law, their organisers must be congratulated for this initiative. Yet, these events revealed the difficulty of translating basic human needs into the language of rights and triggered a number of questions, including, but not limited to:


–Would a ‘right to culture’ be a new right or is it perhaps an element of the, already recognised, ‘right to participate in cultural life’?

–What is the relationship between a ‘right to culture’ and the notion of ‘cultural rights’?

–Is the ‘right to culture’ a right of access and/ or a freedom?



Clearly, each of these views of culture-related rights denote a different aspect of human activity regarding culture, while focusing on the individual or collective dimension, the active or passive role of the rights holder, and a different nature of correlated obligations of duty bearers (the state or other actors). Today we can already conclude that one should probably focus less on a particular ‘right to culture’ and more on how diverse culture-related human rights and the existing legal instruments could be better understood and effectively enforced, as well as on what human rights standards are still missing or could be considered underdeveloped (e.g. as regards the digital world).

During the past decades, efforts to rectify the lack of clauses related directly to culture in the ECHR had actually been made within the Council of Europe (CoE). For various reasons that will be explained later in the Handbook, these efforts did not result in a ‘Cultural Protocol’ to the ECHR. Still, in January 2012, the Parliamentary Assembly of the CoE, in its Recommendation 1990 on ‘The right of everyone to take part in cultural life’, considered this right as ‘pivotal to the system of human rights’.

Moves towards a more explicit recognition of cultural human rights in European and international standard setting instruments have also been promoted by academic and civil society initiatives, such as the Fribourg Declaration on Cultural Rights (2007). 14 years earlier, a CIRCLE Conference on Human Rights and Cultural Policies in a Changing Europe in Helsinki had already proposed 7 essentials for the implementation of the right to participate in cultural life.

Moreover, in 2009 two important developments took place in the UN system: the mandate of a UN Special Rapporteur in the field of cultural rights was agreed by the Human Rights Council and the UN Committee on Economic, Social and Cultural Rights adopted a General Comment on the Right to Take Part in Cultural Life. Obviously, the times when culture-related human rights had to be considered ‘neglected or underestimated’ (Symonides, 1998) have gone, even though they are still not always respected or fully implemented. In fact, it can be argued that we experience a growing ‘culturalization’ of human rights (Lenzerini, 2013), backed up by international legal instruments, as well as relevant case-law.

However, there remained a definite need to clarify, in greater detail, the relationship and interaction between culture and human rights and, following the 2013 Warsaw conference, one of the later editors of this Handbook proposed a research and stocktaking exercise: The best experts should be asked to identify, and then comment on, the most important culture-related issues, having regard to both already existing rights and jurisprudence in European and international human rights law as well as to remaining deficits. Given the city’s previous engagement in this matter, the programme and preparatory work of Wroclawfor its term as the European Capital of Culture 2016 has been identified as an ideal context for conducting this project, which resulted in what are now the Wroclaw Commentaries.

2. The Relationship between Culture and Human Rights

The main purpose of the Wroclaw Commentaries is to fill a gap in the existing literature on the relationship between culture and human rights. Yet, like in any research-based work on ‘cultural’ issues, the editors of this volume had to take a position on the meaning of this term. At the outset of the project it appeared that law, and specifically international human rights treaties, seem to avoid a precise definition of culture. Therefore, it was necessary for the editors, the members of the Scientific Committee, and to some extent also for the authors of this Handbook, to first adopt a common approach to ‘culture’ in order to analyse its relationship with human rights.

It seems that all humans know what culture is or at least have an intuition how to distinguish culture from nature. Yet, already this distinction may be disputable since the concept of nature can also be understood as a cultural concept (Junker, 1999). Moreover, nature, including landscapes or the underwater world, may fall under the definition of cultural heritage, regardless of whether it has actually been shaped by human activity or natural forces. Notably, the word ‘culture’ originates from the Latin cultura and colere, which denotes processes of cultivation, originally used with regard to agricultural development efforts influencing natural growth. In analogy, what culture and human rights share is the preservation of human values and the achievements of humanity, and the orientation to human growth.

However, the meaning of ‘culture’ appears to be culture-dependent, for many ‘cultures’ have their own, distinctive understanding of cultural achievements or processes and, of course, their specific languages to express these differences (Blake, 2015). Moreover, their understanding often relates to intangible cultural heritage or some particular aspects of living and interacting together, such as food traditions and dining manners, clothing, family structures, conversation habits and the use of body language, the way of constructing houses or the use of building materials, etc. Taking into account the cultural differences in the approach to culture, the risk had to be avoided that a definition of culture will settle with a Eurocentric view or restrict the definition of culture to such domains like fine arts, film, literature, music or theatre (which are, nevertheless, important parts of it).

Consequently, this Handbook takes an open-ended approach to culture and tries not to prioritise either ‘high culture’ or the modes and symbols of daily life. Instead, it tries to assess the relationship between culture and human rights from the position of culture as a basic need of all individuals which includes, but is not restricted to, the canons of artistic creation and encompasses tradition and innovation, conservation and modification, doctrinal purity as well as hybridity and experimentation. While the editors recognise that an institutional approach to culture is often dominating current discussions, the Wroclaw Commentaries do not subscribe to the notion of a ‘core culture’.

In other words, the editors of this Handbook want to emphasise that human rights are indivisible and apply to everyone alike, independent of his or her profession. If artists and intellectuals, writers and journalists, publishers and Internet bloggers are more frequently involved in disputes about culture and fundamental rights or their status is even taken as an ‘indicator’ of the freedom enjoyed in a particular society, this has less to do with an accentuated role attributed to them in European and international human rights law. It rather has to do with their stronger presence in public life and related ‘communicative action’ (Habermas, 1984), often paired with individualistic mindsets, with more independent ways of thinking off the beaten track or with their disposition towards passion and compassion. To name just one example: Well-known artists like Hans Haacke, Walid Raad or Ashok Sukumaran are among the organisers of the Gulf Labor Artist Coalition (http://gulflabor.org/), raising awareness about the poor living and working conditions of migrant workers involved in the construction of the Guggenheim Abu Dhabi, the Louvre Abu Dhabi and other arts and education facilities in the Gulf region.

Most importantly, the approach to culture adopted in this volume is inclusive in terms of subjects, contents and forms. The inclusive approach to culture implies that any particular category of persons may not by definition be excluded from active or passive participation in culture (Laaksonen 2010). Moreover, this approach aims to promote equal access to culture of persons belonging to minorities or other vulnerable groups, facilitating their cultural activity and recognising their ‘culture(s)’. For this reason, one of the focal points in this Handbook is the analysis of social and socio-cultural groups such as children, youth, older persons, indigenous peoples, national minorities, migrants, refugees, persons with disabilities, women, LGBT, and their culture-related rights or right-claims. Yet, while including these categories of subjects in the broad concept of culture, the Handbook does not predetermine which culture-related rights need to be protected. Rather it recognises these categories of persons as potential authors or participants in culture.

For the same reason, the Wroclaw Commentaries do not exclude any particular content or forms from the definition of culture. For example, we recognise the relevance of ‘social media’, blasphemy, defamation, obscenity, trolling or ‘shitstorms’, or even hate crimes for current and future debates about culture and human rights. While the Handbook, in its overall approach, does not establish which specific content or forms deserve legal protection, it aims to pose questions for law and policy-makers about implications of laws and policies which do not take the cultural aspects of such activity into account.

Last but not least, the Handbook recognises the role of new technologies and, particularly, digital media for cultural development, while being aware of the challenges they bring for the protection of traditional authors’ rights/copyright, and for the status of artists, journalists and publishers or other media producers. However, this example should remind us that while human rights law underlines basic values, sets standards for law making and other actions of public authorities and provides tools to settle severe conflicts, it is as such not the proper instrument to solve concrete professional issues or problems of specific groups of the population. Indeed, the latter require effective and transparent policies, be it in the arts and media, in social security and cohesion, in education, or in many other domains reflected on in the contributions of the authors of this Handbook.

The Wroclaw Commentaries take an open and inclusive approach to the relationship between culture and human rights. There seem to be at least three understandings of this relationship:

First, culture can be considered as an area of human activity, which falls in the scope of human rights protection. In this regard, it is put on the same plane as education or sports – even if, in a broader understanding, they could also be considered to be part of ‘culture’. And yet, like health or social security, culture requires an active role of the public authorities with regard to providing institutions, infrastructure, and funding. At the same time, culture and particularly the arts and media denote an area of freedom, which needs to be protected against unjustified interference of the state and third parties. While the social dimension of culture necessitates state regulation, the personal aspects of culture imply freedom from state intervention. In this meaning, the relationship between culture and human rights refers to the norms and relevance of legal and policy instruments in the area of culture.

Second, the relationship between culture and human rights could suggest that, generally, the interpretation of human rights is culture-dependent. This approach follows the universalism and cultural relativism debate which gains significance in times of ideological crusades led by states, religious authorities and political groupings trying to dictate their particular interpretation of human rights standards and norms. Recognising the importance of cultural pluralism, there is increasing consensus among states, legal practitioners and scholars that the, necessary, universal application of human rights does not imply their uniform implementation, leaving room for what has been called a ‘localisation’ of human rights (De Feyter, 2006) that takes specific historical, cultural, social and economic conditions into account.

Third, the relationship between culture and human rights could be explained in terms of a culture of human rights, which denotes a legal culture based on human rights. This approach follows the main tenet of democracies which not only recognise the fundamental value of rights, but also accept that rights set the limits for state actions, and establish a set of obligations such as the duty to respect, protect, and fulfil human rights. Clearly, human rights, and in particular, human right instruments entail a specific language, which is used by monitoring bodies, including international human rights courts or committees, as well as National Human Rights Institutes, human rights defenders, NGOs, and human rights activists. Moreover, there are human rights discourses, ‘dialogues’ between courts, and other channels of human rights communication like strategic litigation, social campaigns, street protests, etc. All these activities produce ‘artefacts’ of a culture of human rights. To the most important ones among these artefacts count judicial decisions which, similar to pieces of art, are subject to interpretations of legal experts, as well as to commentaries in other than legal fora.

The Wroclaw Commentaries do not favour any of these approaches, but try to elaborate on all of them and show the interaction between them. Therefore, the Handbook emphasises the multiple dimensions of the relationship between culture and human rights, rather than endorsing cultural relativism. It also aims to advocate openness rather than dogmatism; and increase freedom rather than restraint. Last but not least, the Wroclaw Commentaries provide many examples demonstrating the interrelatedness and interdependence of human rights, rather than their hierarchy. In any case, they should not be read as a promotion of a particular worldview or interpretation. Instead the intention of the editors and members of the Scientific Committee was to summarise the state of art in the protection of culture-related human rights and to discuss its future challenges and developments.

3. Aims, structure and methodology of the Wroclaw Commentaries

The importance of culture for individuals and communities, and its presence in all aspects of human lives, providing an essential part of individual and collective identities, is no longer underscored in legal research. As well, questions of how to better understand the relationship between culture and human rights are broadly discussed among legal experts, while efforts to ‘translate’ culture into law and policy making – including international processes such as development, conflict prevention and conflict resolution – receive growing attention among politicians, arts and media professionals and civil society organisations. Yet, while the dialectic relationship between culture and human rights is appreciated among specialists, it often remains neglected in practice.

There is still limited understanding and knowledge about how to source culture within human rights law; how to guarantee the universality, the interdependence, and the indivisibility of human rights while acknowledging that a variety of cultural issues come into play in relation to their scope of protection; and how to assure that culture does not become an excuse for the denial of fundamental human rights, either individual or collective, at national, regional and international levels.

The international community has come a long way since the adoption of the UDHR. Since 1948, international human rights law has greatly expanded and domestic legal orders have accordingly been largely influenced by the transformative impact of international human rights standards. At the same time, this transformative potential has been limited in practice due to political tendencies, unavailability of public policy space, economic crises or cultural and religious barriers. Within this setting, the intersection between culture and human rights has not only invited debates over their boundaries regarding their scope and enforcement, but has clashed with issues of state sovereignty and political legitimacy, policy priorities and institutions, judicial proprietary and resource allocation.

However, the current political practice to address global challenges, for example the refugee crisis, with short-term solutions that do not capture the complexity of the issues and lack sustainability is not without danger, because it tends towards diminishing diversity instead of promoting it. Indeed, if this trend would continue, it could one day put the whole European project of ‘unity in diversity’ into question. In that context, the editors do not wish to be considered naïve: They are well aware of the time and efforts it takes to transform human rights principles into sustainable policies and practices. They also know about the difficulties to open up narrow mindsets or to give clear answers to vague fears. In fact, we could even consider and debate the controversial thought of anthropologist Claude Lévy-Strauss (in his last work Le regard éloigné, 1983) that, in order to sustain cultural diversity and creativity, it can be perfectly legitimate ’to feel little drawn to other’s values’ as long as such a ‘relative incommunicability’ is not taken as a pretext for ‘oppression or destruction’. In that regard, human rights instruments can be seen as an important, if not the main, barrier against all kinds of abuses of power, be they of a political or a commercial nature, as well as – to be further developed – tools to safeguard the culture(s) and dynamic identity of Europe.

Against this background, the Wroclaw Commentaries intend to serve as a basic guide to culture-related issues (in the wider sense) and their significance in the domain of human rights. The aim of the Handbook has been to provide, on the one hand, a user-friendly tool for the daily needs of policy- or law-makers at various juridical, administrative or political levels and, on the other hand, an introductory reference for other stakeholders working, researching or teaching in the field of culture and related domains.

The Handbook addresses – in 7 comprehensive overviews and over 120 keywordentries – legal questions, as well as political consequences related to safeguarding human rights and cultural diversity, including freedom of, or access to, the arts, heritage and (old/new) media, questions of religious and language rights, the protection of minorities and other vulnerable groups, and further pertinent issues. Specialists from Europe and around the world define issues at stake (in the alphabetic entries abbreviated as DEF), summarise or comment core messages of legal instruments (INSTR), the essence of case-law (CASES) as well as prevailing and important dissenting opinions in the literature (VIEWS), ending with conclusions and/ or proposals for future reforms (CONCL). Literature references for further reading are included.

The title of the handbook: “Wroclaw Commentaries” reflects that it differs from a dictionary or a more neutral encyclopaedia. The authors of the commentaries were asked to not only outline the issues at stake, but to reflect upon them and put them in perspective. The plural term ‘Commentaries’ also implies that in this handbook different authors have written on related subjects and issues whereby different interpretations and opinions are possible – and sometimes necessary, depending on the issue at stake (visible, for example, in entries dealing with intellectual property/ copyright issues). Clearly, the Wroclaw Commentaries involve the work of specialised authors who are both experienced in their field and able to discuss their topic with an open mind. In order to assist readers in their uptake of the keyword entries, the editors ensured that the authors follow a certain technical order of argumentation and referencing, but they were not asked to abandon their individual writing style or sacrifice their approach to a specific subject. The resulting diversity of viewpoints and expressions has been more than welcome and is by all means intentional: It should stimulate needed debates and should be considered the strength of ‘cultural worldviews’ in times of globalisation.

In terms of methodology, preparatory research, including a comprehensive annotated collection of bibliographical resources, a selection of topical case-law and a first concept for the Handbook, had been carried out by ARCult Media experts in 2014 and discussed with the Mayor of Wroclawand his team. This concept could best be sketched with two principles:

Thematically: A legal handbook on culture-related issues in the domain of human rights that is open to other relevant disciplines;

Geographically: A primarily European approach that is open to the world and, particularly, to global issues affecting all of us.

The editors and the Scientific Committee agreed on adopting a vertical and horizontal structure for the Wroclaw Commentaries. To set out the horizontal structure, a preliminary research was carried out based on the available international and European case-law (mainly coming from the European Court of Human Rights and other European judicial mechanisms) as well relevant provisions in the international human rights instruments. This research resulted in identifying the overview subject areas upon which the long, medium and short-sized keywords would then be selected.

With regard to the number of cases in particular areas, e.g. freedom of expression, the recent recognition of the human rights dimension of certain issues such as cultural heritage, or the vulnerability of social/socio-cultural groups, seven overview areas were identified and dealt with by the members of the Scientific Committee in their overview articles in the first part of the Handbook:


–Culture and Human Rights: Concepts, Instruments and Institutions (Andrzej Jakubowski);

–Freedom of Expression in the Arts and Media (Annamari Laaksonen);

–Cultural Diversity and Cultural Identity (Yvonne Donders);

–Access to Culture, Media and Information in the Digital Age (Paul de Hert);

–Rights and Protection of Social/Socio-cultural groups (Federico Lenzerini);

–Freedom of Religion or Belief (Heiner Bielefeldt);

–Cultural Heritage in the Human Rights System (Janet Blake).



During eight meetings between editors and, since 2015, members of the Scientific Committee in Wroclawand other places, about 150 relevant culture-related keywords were identified, the great majority of which led to articles that can now be found in the Handbook. The keywords had been categorised into long, medium or short-sized keyword-entries and some ‘brief references’ based on their legal value in the context of culture and human rights as recognised by jurists, scholars and practitioners in the field and on the availability of standard-setting instruments and relevant case law. A few keywords that lacked substantial case law background were nevertheless included in the Wroclaw Commentaries as it was agreed that their political, economic or social relevance could help to clarify legal issues at stake. Finally, certain entries were added based on their topicality and relevance to European societies as reflected in academic fora, conferences, international research projects and the media. Nevertheless, the relevance of the content of the Wroclaw Commentaries for global culture-related issues and particularly for those faced by European societies – which definitely includes learning from international experiences! – remained a criterion for the inclusion of all new entries. This concept and main issues dealt with in the Handbook were first publicly presented and discussed at a research forum held November 2015 in connection with the 14th Council of Europe/ERICarts Compendium Experts’ Assembly in Wroclaw.

Most of the keyword entries of the Wroclaw Commentaries review the relationship between culture, human rights, governmental policies and measures, practices or societal attitudes. The Handbook intends to develop a normative and interpretive context of the legal framework on culture and human rights, thus bridging the gaps between dispersed, partly unspecific, references to ‘culture’ (in the wider sense) in the human rights literature, in legal instruments or in court cases. While the Handbook deals with its subjects mostly from a legal point of view, multidisciplinary elements are also part of the methodological approach, particularly as regards definitions and conclusions. The book aims to shed light on disputed points regarding the current normative framework of human rights protection (de lege lata) as well as to raise some crucial points for future law- and policy-making in the area of culture (de lege ferenda).

As the original starting point for the Handbook has been the perceived absence of a ‘right to culture’ in the ECHR, the editors found that assessing existing legal sources as well as the case law of the ECtHR and the Court of Justice of the European Union or quasi-judicial or expert bodies within the Council of Europe such as the European Committee of Social Rights should play an important role in the preparation of articles. However, the authors were also asked to look beyond the European jurisprudence and include messages from the UN treaty bodies and international courts and tribunals, e.g. American or African human rights courts as well as national courts where appropriate.

While the majority of invited authors come from the European continent, this structure has been frequently amended following discussions with the Scientific Committee: A number of non-European authors were invited to contribute on keywords which are of interest to the broader international community. In all cases, the editors and reviewers of the Handbook aimed at securing accurate and fair texts. However, still remaining factual errors brought to their attention will be corrected as soon as possible, e.g. in the next edition of the Handbook and/ or on the related web site.

The editors value the Wroclaw Commentaries as an ongoing research process which, due to its originality, will continue evolving. The team set up by ARCult Media has developed a website that will serve as an interactive platform building on the scaffolding created for it by the Wroclaw Commentaries – many of the specialists involved in the Handbook already agreed to contribute to this information and debate space (www.culture-rights.net). In addition, the Internet platform offers some exclusive content related to the Handbook, such as abstracts prepared by the authors for their keyword entries.

Both the editors and the members of the Scientific Committee are aware of the fact that this stock-taking of existing culture-related human rights instruments and jurisprudence and, in particular, the choice of issues that led to the Handbook’s keywords are by no means exhaustive: As could be expected in a domain as multi-faceted as ‘culture’, some issues are missing in the Wroclaw Commentaries, so there is clearly room for extensions in future editions and online. For example, the “Burkini” controversy in France (Summer 2016) could not be reflected upon in this volume. Moreover, a handbook with relatively concise entries cannot, and does not intend to, replace the relevant literature, documentary evidence and numerous advocacy initiatives in the field. The many references provided in this publication and in the related website should, nevertheless, invite the readers to using the Wroclaw Commentaries as a starting point for further inquiry, scientific research, political or civil initiatives and policy design.

The editors and the chair of the Scientific Committee wish to thank the City of Wroclaw, in particular its Mayor Rafał Dutkiewicz and his support team managed by Jan Wais, for making the Wroclaw Commentaries possible. They are grateful to the other Patrons of this Handbook: Gabriella Battaini-Dragoni (Council of Europe), Gerhart Rudolf Baum (Human Rights lawyer, Cologne/ Berlin) and Farida Shaheed (former UN Special Rapporteur in the field of cultural rights) for their encouragement of a complex project that had to start from scratch. They are deeply indebted to the authors of the Handbook articles for their valuable contributions, often delivered at short notice, and to the members of the Scientific Committee for their conceptual advice and their engagement in the reviewing process. Special thanks go also to supporting organisations and networks and to the very cooperative specialists at De Gruyter publishing house, Berlin. Last but not least, the undersigned would like to congratulate the project team set up by ARCult Media, especially the editorial assistant during the final project phase, Hans Fischer-Kerrane, and the Web developer Jörg Torkler.
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Part I:Overview articles Scientific Committee)


Culture and Human Rights: Concepts, Instruments and Institutions

Andrzej Jakubowski, Warsaw

Culture and Legal Regulation

Culture and cultural rights have always been uneasy subjects for the law and its practice. Legal instruments usually refer to culture in the singular, restricting its working notion to determined areas of people’s life. In fact, most of the existing legal frameworks in matters of culture, both on national and international levels, though relating to the variety of cultural manifestations and distinct societal contexts, are generally the product of the West, and Western traditions in managing and administrating the spheres of art and culture. Unsurprisingly, legal instruments and institutions in the cultural domain are predominantly characterised by a top-down approach, within a given operating mandate. Even though legal scholarship has gradually tended towards the concept of cultural law, encompassing ‘(t)he core themes of linguistic and other cultural rights, cultural identity and differentiation, cultural heritage, traditional knowledge, sports, and religion’ being ‘of fundamental importance to people around the world’ (Nafziger, Kirkwood Paterson, Dundes Runteln: 2010; intro), culture is still operated by the law within methodologically differentiated areas of legal regulation. Indeed, cultural law is profoundly fragmented and comparted into specialised almost ‘self-contained’ regimes, often marked by the lack of harmony between various norm-systems and institutions.

At the national level, legal regulation in cultural matters has traditionally referred to freedom of conscience, belief and expression (including the protection of the moral and material interests resulting from any scientific, literary or artistic production). In this guise, cultural rights have essentially been associated with freedom of art and creativity seen as rights and entitlements enjoyed by individual persons. On the other hand, national legislation has set out for the rules for the protection and management of spiritual, artistic and historical heritage. Thus, the latter area has related to state or more generally broader community interests, whereas the former has referred to the protection and enforcement of rights and interests of individuals. With time, cultural law and policy have greatly expanded, covering various areas of social life, including minority rights. Moreover, a number of references to culture, cultural heritage and cultural guarantees have also been introduced to national constitutional regulations. Yet the proliferation of legal instruments in cultural rights has been only partially developed within the realm of administrative and judicial institutions. Thus the recognition and enjoyment of cultural rights of entitlements of individuals and groups is usually subject to institutional systems and practices characterised by horizontal, unequal relations of power and cultural hegemony between rights holders and law-enforcement authorities.

At the international level, the legal regulation of cultural matters mirrors the traditional nature of international law made by states and for states. In other words, international law has long perceived cultural issues as an exclusive domain of states and their vital, pragmatic interests, including their joint action undertaken in the name of their collective cultural interests (particularly, the 1972 Convention concerning the Protection of World Natural and Cultural Heritage). Accordingly, international legislation in cultural matters mostly refers to the protection of human creativity and the protection and preservation of →cultural heritage. These conceptual and methodological limitations have resulted in detaching cultural legislation from the realm of international human rights, originally focused primarily on the advancement and implementation of civil and political guarantees.

Culture Rights as International Human Rights

International human rights law does not offer a formal definition of ‘culture’ or ‘cultural rights’. Only few binding international human rights instruments address the protection of cultural elements of human existence, thus making the catalogue of cultural rights and their conceptualisation as international human rights a contested issue (see Francioni and Scheinin, 2008; Jakubowski, 2016). Although certain human rights which are cultural in nature, such as the protection of literary and artistic works, or religious and linguistic rights of →national and ethnic minorities had been enshrined in international law instruments at least since the late nineteenth century, the link between culture and human rights became universally addressed for the first time within the United Nations system. The →Universal Declaration of Human Rights (UDHR) recognises several human rights guarantees as having a direct connection with culture (freedom of thought, speech, right to education). It also enshrines the rights explicitly referring to culture: the right to freely participate in the cultural life of the community, and to enjoy the arts and to share in scientific advancement and its benefits (Article 27(1)). Yet the fierce debate over the exclusion of group rights and minority rights in relation to culture from the text of the UDHR, and the simultaneous failure of broadening the legal notion of →genocide, beyond its biological dimension in the text of the Convention on the Prevention and Punishment of the Crime of Genocide, cast a shadow on the entire international cultural rights’ debate (Stamatopoulou, 2007: 11–35). In fact, the UN system tied minority rights, including their cultural rights within the broader human rights regime, for the sake of the protection of states’ internal stability and their internal cultural policies. Accordingly, the two fundamental, universal human rights treaties, the →International Covenant on Economic, Social and Cultural Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICCPR) were driven by the individualist approach to cultural rights (see →Rights and Protection of Social/ Socio-cultural Groups). Moreover, both of them are rather enigmatic in determining which protected human rights guarantees are to be considered cultural ones. Significantly, the ICESCR, though including cultural rights in the title, does not make clear which of its provisions belong to the category of cultural rights.

Indeed, this deficit of culture in the UN human rights treaties essentially arises from the inherent nature of cultural rights which may belong to individuals and collectivity, e.g. specific communities, thus transcending the individualistic framework of human rights regimes, as well as traditionally exclusive, state-oriented notions of culture and cultural heritage in international legal relations. This is also the case of regional human regimes established after WW II: the American Convention on Human Rights (San José, 1969 (ACHR)) and the →European Convention of Human Rights and Fundamental Freedoms (Rome, 1950 (ECHR)). Although the →Inter-American system of human rights does address certain cultural rights (in particular see the 1988 Protocol of San Salvador on Economic, Social and Cultural Rights), the ACHR hardly pays attention to such guarantees as substantive rights. Similarly, the ECHR and its protocols, enforcing basic rights set out in the UDHR, does not provide for any explicit cultural guarantees. Moreover, the individual nature and scope of the rights protected by the ECHR seems to preclude their interpretation in a collective dimension.

Important developments in this regard occurred at the time of decolonisation. In particular, the International Convention on the Elimination of All Forms of Racial Discrimination (New York, 1965) enshrines the principle of non-discrimination in relation to the access and participation in cultural life and activities, while the African Charter on Human and Peoples’ Rights (Banjul, 1988) contains several cultural rights and provides for collective (→Peoples’ Rights), including the right to cultural development and →cultural identity (Article 22). A separate regime has emerged in respect of indigenous peoples, treated as distinctive groups due to their differing historical circumstances, linked to colonialism and foreign domination. Moreover, the representatives of indigenous communities have claimed that their suppression did not cease with the emancipation of former colonies. The first efforts to accommodate the rights of these groups were undertaken by the International Labour Organization (ILO) and led to the adoption of the Indigenous and Tribal Populations Convention (No. 107, 1957) applicable to members of tribal or semi-tribal populations in independent countries. The Convention inter alia required states parties to respect the cultural differences of such communities and to promote their cultural development. In 1989, the ILO revised the 1957 treaty. The new adopted instrument (No. 169) acknowledged the collective rights of →Indigenous Peoples to preserve and develop their own cultural identity. Yet the most extensive explicit catalogue of cultural rights is enshrined in a recent UN instrument: the 2007 UN Declaration on the Rights of Indigenous Peoples (UNDRIP), which states inter alia that indigenous peoples have ‘the right to practice and revitalize their cultural traditions and customs’, including ‘the right to maintain, protect and develop the past, present and future manifestations of their cultures, such as archaeological and historical sites, artefacts, designs, ceremonies, technologies and visual and performing arts and literature’ (Article 11(1)). The UNDRIP also places upon states positive commitments to ‘take effective measures to recognize and protect the exercise of these rights’ (Article 31(2)), and to ‘provide redress through effective mechanisms’ of their cultural claims arising from the past injustices (Article 11(2)). Notwithstanding the non-binding nature of this instrument, it is claimed that many of its provisions correspond to rules of customary international law (ILA Resolution No. 5/12).

The end of the Cold War,followed by territorial and political transformations in East-Central Europe reopened the question of minority protection. The fulfilment of minority standards formed one of the requirements of the conditional recognition of new states. After 1989, this question became part of the broader human and cultural criteria established by the →European Union (at that time still ‘European Communities’). Importantly, the 1989 Vienna Concluding Document issued by the Conference on Security and Co-operation in Europe (cf.→OSCE – Organization for Security and Co-operation in Europe). According to this document, the participating states ‘will ensure that persons belonging to national minorities or regional cultures on their territories can maintain and develop their own culture in all its aspects, including language, literature and religion; and that they can preserve their cultural and historical monuments and objects’. Moreover, the ethnic conflicts in the territory of the former Yugoslavia also accelerated work on the universal and European instruments for the protection of minorities: the UN 1992 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, and the 1995 →Framework Convention for the Protection of National Minorities, adopted by the CoE member states. Both instruments often mention ‘culture’ as one of the fundamental spheres of minority protection. Importantly, the latter instrument obliges its state parties to undertake ‘to preserve the essential elements of their identity, namely their religion, language, traditions and cultural heritage’ (Article 5(1)). Yet, it does not treat such cultural minority rights as ‘truly’ enforceable rights. Moreover, the adoption of this treaty stopped the initial works on an additional →cultural protocol to the ECHR, undertaken within the mandate of the CoE Ad Hoc →Committee for the Protection of National Minorities (CAHMIN). The decision not to extend the competences of the →European Court of Human Rights (ECtHR) in the field of individual cultural rights was driven by both the legal difficulties in defining such rights as substantive rights, whose protection would impose specific positive obligations on states (Thornberry, Martín Estébanez, 2004; 204–206).

Indeed, international human rights treaties focusing on substantive rights may seem impertinent for the protection of cultural rights in their complexity. Arguably, with very few exceptions, they do not devote the necessary attention to cultural rights, which in turn do not enjoy the same level of protection enjoyed by civil and political rights. Even if some of them directly refer to rights to culture, they do not entail concrete positive obligations on state parties and their organs, but rather certain political commitments in respect of the legitimate cultural expectations of the right holders. Moreover, the controversies surrounding the recognition of collectiveness and international collective standing in relation to cultural rights, beyond states, may undermine their fitting within international human rights instruments. The existence of collective rights is also often challenged by the traditional liberal approach to human rights, which perceives them as individual rights. Accordingly, it is often claimed that collective cultural rights cannot be ‘truly’ accepted as human rights since they are group-differentiated rather than universal to all people just by virtue of being human (Nimni, 2008), involving potential clashes between them and fundamental human rights.

International Cultural Law and Human Rights

Fragmentation, Compartmentalisation and Expertisation of International Cultural Law As already addressed, international cultural legislation has long been detached from the realm of human rights, leaving ‘culture’ and ‘cultural heritage’ as the exclusive domain of states. In particular, the international cultural heritage law originally consisted in recognition of the right of every state to identify, physically control, and protect its tangible cultural heritage against irreparable loss in the event of armed conflict (1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict) and its unlawful removal from a state’s territory during both war and peacetime (1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property). This state-oriented perspective of international cultural heritage legislation, aimed at preserving national heritage against ‘external’ threats to its integrity, has been gradually broadened, and today encompasses a vast range of cultural manifestations and interests attached to them.

The expansion of multiple regimes relating to cultural matters has also led to their compartmentalisation according to the different types of cultural human activities, within their tangible and intangible dimensions. Moreover, various aspects of cultural domain are regulated under distinct instruments and fall under the competences of numerous authorities and monitoring bodies, undermining the global cultural governance. This often makes ‘meaningful communication’ between them (and other actors and stakeholders involved) as well as ‘solution-oriented thinking’ very difficult (Burri, 2012: 579). Another feature of international cultural law is its alleged ‘expertisation’. In fact, cultural issues are handled on the international level by institutions of different (universal and regional) origin and composition. Most importantly, cultural matters are managed by →UNESCO and its associated bodies and agencies dealing with specific topics and areas of governance. All of them use ‘impartial’ expert knowledge aimed at translating cultural concepts into law and policy constructions. The recourse to ‘external’ expertise is also designed to smooth out conflicts and social differences (Lixinski, 2013: 432). On the other hand, cultural experts and professionals strive to expand their self-created professional legitimacy and importance. This may lead to a lack of communication and harmony amongst cultural regimes under UNESCO. It may also contribute to unequal power/ knowledge relations between the interests of experts and those of individual and collective rights holders, thus undermining the effective enforcement of international cultural instruments and their objectives (Smith, 2006).

Arguably, these shortcomings of international cultural law also characterise regional legal and institutional systems. In particular, numerous initiatives of the →Council of Europe (CoE) provide a very broad legal framework for cultural and heritage policies. Culture entered on the agenda of the CoE with the European Cultural Convention (Paris, 1954), which created a legal platform for cultural cooperation between the CoE member states with the objective to safeguard and develop European culture and promote national contributions to Europe’s common cultural heritage. However, CoE’s cultural treaties essentially aim at standard-setting in matters of culture and cultural heritage within distinct specific areas of national policies. In fact, only one CoE treaty, the 2005 Framework Convention on the Value of Cultural Heritage for Society (Faro Convention), currently with a rather low rate of ratifications (17 of 47 of member states of this organisation have ratified it), fosters the broader concept of culture, addressing the questions as to why and for whom the heritage is transmitted, and employing an expanded and interdisciplinary concept of cultural heritage, the core of which are rooted in peoples and human values. Furthermore, none of CoE cultural instruments provides for a proper monitoring system, leaving the implementation of their standards to states’ discretion. This is also the case with the →European Union (EU), the most integrated regional regime, based on an autonomous legal system, characterised by supranational and intergovernmental decision-making. Culture and cultural rights belong to the EU common action, though harmonisation of the laws and regulations of the member states in cultural matters is excluded. Accordingly, in the cultural dimension of European integration, the EU institutions adopt non-binding legal acts with the objective to co-ordinate, support and supplement the action of the member states, respecting national, regional and linguistic diversity. Thus, the level of the EU’s involvement in cultural issues is limited by the nature of competences in this area, and in practice, by the defence of states’ national cultural autonomies and identities.

Human Dimension of International Cultural Law

The methodological boundaries between cultural international law and human rights are gradually being broken. In fact, the link between various cultural lawregimes and the international protection of human rights has recently been strengthened. It is observed that the emergence of a new international conscience, stemming from the awareness that culture, cultural heritage and →cultural diversity represent holistic concepts inherently connected with the identity of peoples as well as with all human rights in their individual and collective dimensions (Borelli, Lenzerini, 2012; also Vrdoljak, 2013; Blake, 2011). This process has occurred within various layers of international law, leading to a gradual re-interpretation of existing human rights guarantees in view of cultural rights and entailments. Importantly, the 2005 Convention on the Protection and Promotion of the Diversity of Cultural Expressions recognises cultural diversity as the common concern of humanity, and reaffirms its importance for the full realisation of human rights and fundamental freedoms. Similarly, the 2003 Convention for the Safeguarding of the Intangible Cultural Heritage links its protective regime with the ‘existing international human rights instruments, as well as with the requirements of mutual respect among communities, groups and individuals, and of sustainable development’ (Article 2). Perhaps the most ambitious conceptualisation of culture, cultural heritage and human rights is offered by the CoE Faro Convention. It is founded on the idea that knowledge and use of cultural heritage form part of rights vested in everyone, alone or collectively, to participate in cultural life as defined by the UDHR and guaranteed by the ICESCR. Culture and cultural heritage are presented as resources for human development, for the enhancement of cultural diversity, and for the promotion of intercultural dialogue. Within this framework, the Faro Convention sets out positive obligations upon the parties which are inter alia required: to protect cultural heritage situated under their respective jurisdictions, regardless of its origin; to promote cultural diversity; and to establish processes for conciliation to deal equitably with situations where contradictory values are placed on the same cultural heritage by different communities.

Considering these developments within various culture-oriented treaties, it appears that nowadays international cultural human rights legislation has expanded beyond the realm of human rights instruments. This makes the legal basis for cultural rights legislation one of the most diverse and complex area of international law with all the uncertainties that it may entail.

International Human Rights Institutions and the Enforcement of Cultural Rights

In the light of the above-addressed observations, the question arises as to how and to what extent the observation and promotion of cultural human rights are approached and enforced in the practice of international institutions.

Monitoring and Adjudicating International Human Rights Bodies

Within the system of the UN human rights institutions, the Committee on Economic, Social and Cultural Rights (CESCR) may appear to be the most important one as it supervises the operation of the ICESCR – the fundamental, universal human rights treaty directly referring to cultural rights. It considers the five-yearly reports submitted by state parties on their compliance of the ICESCR obligations. Moreover, since 2013, pursuant the provisions of 2008 Optional Protocol, the CESCR can hear complaints brought by individuals, groups and representative organisations. However, to date the most significant activity of the CESCR in respect of cultural rights relates to its general comments. Its memorable General Comment No. 21 (2009) on the right of everyone to take part in cultural life, the CESCR stated that ‘(c)ultural rights protect the rights for each person, individually and in community with others, as well as groups of people, to develop and express their humanity, their world view and the meanings they give to their existence and their development through, inter alia, values, beliefs, convictions, languages, knowledge and the arts, institutions and ways of life. They may also be considered as protecting access to cultural heritage and resources that allow such identification and development processes to take place.’ In this, it gave effect to the evolving conceptualisation of cultural rights addressed by epistemological communities and most significantly elaborated in the 2007 Fribourg Declaration on Cultural Rights. Moreover, the CESR concretised a set of positive international and national obligations arising from Article 15(1)(a) of the treaty and defined the parameters of assessing the compliance with their requirements.

Some important developments as to the recognition and enforcement of cultural rights have also been observed in the practice of the Human Rights Committee (HRCee) relating to the rights of persons belonging to ethnic, religious or linguistic minorities to enjoy their own culture, to profess and practise their own religion, or to use their own language, in community with the other members of their group (Article 27). In its General Comment No. 23 (1994), the HRCee fostered a very broad concept of culture which may manifest itself in various forms, ‘including a particular way of life associated with the use of land resources, especially in the case of indigenous peoples. That right may include such traditional activities as fishing or hunting and the right to live in reserves protected by law.’ Importantly, the HRCee underlined that ‘(t)he enjoyment of those rights may require positive legal measures of protection and measures to ensure the effective participation of members of minority communities in decisions which affect them’. Although, the HRCee does not have competence to hear collective complaints, it has already pronounced several times on the role of culture, perceiving it as essential for the functioning of a minority [e.g. LÄNSMAN ET AL, 2005; KITOK, 1988; LUBICON LAKE BAND, 1990]. Moreover, it addressed its anthropological evolving notion and understanding within a given factual and societal context [LÄNSMAN ET AL, 1994].

Certain trends towards a broader recognition of cultural rights are also to be found in the practice of other UN human rights treaty bodies (see Lenzerini, 2014), yet perhaps the most significant role in international standard-setting in the area of cultural rights within the UN system has been played by the Human Rights Council (HRC). In a series of resolutions, the HRC has recognised cultural rights as crucial for human well-being, both individually and collectively. Moreover, in 2009 it set up a special procedure on cultural rights, establishing a mandate of an independent expert and since 2012 of a special rapporteur in the field of cultural rights. Farida Shaheed, the first mandate holder (2009–2015), published ten thematic reports dealing with various aspects of the operationalisation of cultural rights in their individual and collective dimensions, and offering recommendations on further implementation of such rights. Among others, the 2013 report dealt with the right to artistic freedom and creativity (UN HRC, 2013), enhancing its role for individual experience and development and joint (collective) social practices. The tasks of the HRC in this regard are continued by Karima Bennoune, the current special rapporteur, with particular focus on a human rights approach to the intentional destruction of cultural heritage. In their reports, the special rapporteurs have adopted a holistic approach to cultural rights, referring to culture in the plural, perceiving the enjoyment of culture as part of basic human rights.

The practice of regional human rights institutions has also shown some important developments in relation to the implementation of cultural rights, though their founding treaties do not, or only marginally refer to such rights. In fact, only the African Commission on Human and Peoples’ Rights (AfComHPR) and African Court of Human and Peoples’ Rights operate within a treaty system which explicitly guaranties cultural rights, in their complex individual and collective aspects. Yet the practice of these African human rights bodies in relation to culture is still rather limited, most importantly [CENTRE FOR MINORITY RIGHTS..., 2010] concerning the pastoral way of life). It has even been claimed that the AfComHPR has concentrated its efforts mainly on civil and political rights to the detriment of economic, social and cultural rights (Agbakwa, 2002: 194). As regard the Inter-American and European human rights regimes, the deficiency of their founding treaties in relation to cultural rights has progressively been addressed by the evolutionary approach followed by regional human rights monitoring bodies. Significantly, the Inter-American Court of Human Rights (IACtHR) has interpreted the right to property, under Article 21 ACHR, recognising certain cultural rights of indigenous peoples and local traditional communities, especially in relation to land [see MAYAGNA (SUMO) AWAS TINGI, 2001; MOIWANA COMMUNITY, 2005; YAKYE AXA INDIGENOUS COMMUNITY, 2005; and SAWHOYAMAXA INDIGENOUS COMMUNITY, 2006], and to their cultural identity [KICHWA INDIGENOUS PEOPLE OF SARAYAKU, 2012].

In turn, the ECtHR through a dynamic interpretation of various provisions of the ECHR has recognised a catalogue of substantive rights in relation to culture. The provisions most often invoked in relation to cultural rights are Article 8 (the right to respect for private and family life), Article 9 (freedom of thought, conscience and religion) and Article 10 (freedom of expression) of the Convention, as well as Article 2 of Protocol No. 1 to the ECHR (Paris, 1952), concerning the right to education. Accordingly, the ECtHR has identified several substantive rights that can be labelled as cultural rights or rights with a cultural content. Importantly, it has made implicit references to the right to cultural identity of persons, and their associations, belonging to national, cultural, linguistic or ethnic minorities, recognising their right to maintain their minority identity and to lead one’s private and family life in accordance with their traditions and culture [e.g. CHA’ARE SHALOM VE TSEDEK, 2000; CHAPMAN, 2001; CYPRUS v. TURKEY, 2001; MUÑOZ DÍAZ, 2009; CIUBOTURU, 2010; AHMET ARSLAN AND OTHERS, 2010]. As pointed out in a research report of the ECtHR (2011), the Court has also recognised: the right of access to culture; linguistic rights; the right to education; the right to seek historical truth, using culture as a positive argument in order to strengthen the implementation of specific rights recognised in the ECHR and additional Protocols. Moreover, the ECtHR has adopted a certain relativist notion of culture balancing its distinct, though parallel, conceptualisations within the CoE system: the value a common heritage of Europe, diversity and autonomy of national cultural and individual cultural rights, in particular the freedom of expression [AKDAŞ, 2010]. Thus, in some cases the ECtHR has used the cultural argument to limit the enforcement of individual rights in favour of the legitimate interest of the wider society. In fact, it has usually accepted a priori the existence of a general community interest in protection of, and access to, cultural heritage as a legitimate aim of state interference into property rights, albeit without exploring the very nature of interest [e.g. SCEA FERME DE FRESNOY, 2005; RUSPOLI MORENES, 2011]. In some other cases, the ECtHR has recalled wider, universal cultural interests [BEYELER, 2000] and values enshrined in the CoE culturallaw instruments [DEBELIANOVI, 2007]. On the other hand, the vast practice of the ECtHR relates to freedom of speech, including →artists’ freedom of expression, seen as fundamental for both the individual and collective human development in a democratic, pluralist society. In fact, the complexity and extensiveness of the ECtHR case-law in this regard evidences the significance of the freedom of expression for Europe and European civil society (also manifested in the work of various NGOs struggling for the protection and enhancement for individual freedom of expression in the arts and media).

This dynamic practice of the regional human rights monitoring bodies in relation to culture is sometimes labelled as ‘culturalisation of human rights’ (Lenzerini, 2014). This is understood as the attempt to advance the effectiveness of human rights standards by interpreting them within a given cultural and societal context. In such a guise, culture is addressed in a pluralistic manner, enabling and smoothing conflicts between various rights within their individualistic and collective cultural dimensions.

Non-human Rights International Institutions and the Right to Be Protected from Cultural Destruction

Alongside the developments which occurred at the level of human rights bodies, the recognition and implementation of cultural rights have been strengthened by the practices of other international institutions. Undoubtedly, the renewed attention paid to →cultural genocide is the most significant area in which the issue of culture has been addressed. The right of a community to be protected from cultural destruction has been subject to judicial examination at national and international levels. The fundamental role is played by the jurisprudence of the International Criminal Tribunal for the Former Yugoslavia (ICTY). In particular, in [PROSECUTOR, 2004], the ICTY, while analysing the prerequisites of the crime of genocide, found that the deliberate destruction of a group does not have to be caused only by physical destruction, but also ‘through purposeful eradication of its culture and identity resulting in the eventual extinction of the group as an entity distinct from the remainder of the community’. In further cases, the ICTY equated the destruction of cultural heritage to a crime against humanity (persecution), due to the existence of a discriminatory intent (i.e. the intention to destroy the group to which the relevant heritage belongs). Therefore, the deliberate destruction of religious and cultural heritage belonging to members of a group can be treated as the evidence of intent to destroy the group. The reasoning of the ICTY has been followed by other criminal tribunals, including the Extraordinary Chambers in the Courts of Cambodia (ECCC) [Case 002, 2010], and more recently by the International Criminal Court (ICC). In fact, on 24 March 2016 the ICC Pre-Trial Chamber I confirmed the charges against Ahmad Al Faqi Al Mahdi, accused of war crimes allegedly committed in 2012, in Timbuktu (Mali), through intentionally directing attacks against buildings dedicated to religion and/or historical monuments. Significantly, the Prosecutor’s argumentation in relation to the gravity of charges greatly invokes the human rights dimension of the crime: violation of cultural rights of the local community, including religious rights, aimed at the annihilation of this group. Finally, the cultural dimension of cultural genocide was approached by the International Court of Justice (ICJ). In [BOSNIA AND HERZEGOVINA, 2007] and [CROATIA, 2015], the ICJ transposed the aquis of the ICTY relating to the cultural dimension of genocide to the realm of state responsibility. Accordingly, the ICJ held that attacks on cultural and religious property during an armed conflict constitute a violation of international law. Furthermore, such acts may be considered as evidence of a genocidal intent aimed at the extinction of a group.

(Im)Pertinence of International Human Rights Instruments and Institutions in the Realm of Culture and Cultural Rights

The core of the criticism relating to the operationalisation of cultural rights within the international human rights systems refers to the virtual absence of cultural guarantees within the texts of the most important human rights treaties, undermining their implementation and enforcement as substantive laws. Moreover, it has been rightfully pointed out that most of the existing international human rights complaining mechanisms do not offer unhindered access to justice in cultural matters, leaving cultural rights standards and their interpretation in the realm of exclusive competence of national jurisdictions. It is also true that the very nature of the international legal system (inter-state foundations of law-making, limited competences of monitoring and adjudicating bodies, low degree of participation of rights holders in decision-making and their absence or scarce representation in international institutions) favours or even promotes the interests of states, including their cultural policies, at the expense of individuals, NGOs and societal collectivities. Thus, due to the little presence of culture and cultural rights in the texts of international human rights treaties, the vagueness of international obligations provided by them, and the conceptual problems with the notion of cultural rights, such rights have often been defined as most neglected human rights in respect of their scope, legal content, and enforceability (Symonides, 1998; Meyer-Bisch, 1993).

This critical, pessimistic vision cannot, however, be fully sustained. The cultural determinations of human existence are increasingly recognised as crucial for the promotion and full implementation of all human rights and safeguarding of human dignity. As already highlighted, these developments have occurred on the level of international treaty law within originally distinct or separate areas of legal regulations. Indeed, a number of cultural law instruments have linked their implementation with the observance of human rights and freedoms, enhancing the role of the human dimension in implementing cultural and cultural heritage policies. On the other hand, the recent instruments designed to protect collective rights extensively linked their observance with explicit cultural guarantees. As regards the practice of international human rights institutions, it has been evidenced that many of them perceive the existing human rights regulations as living, constantly evolving organisms. This has led to a systematic re-interpretation of existing human rights guarantees which would encompass certain cultural rights, including those relating to cultural heritage. Moreover, cultural dimensions of human rights existence have also been addressed in the practice of other, non-human rights international institutions, such as the ICJ (see Polymenopoulou, 2014).

The above summarised developments at the level of international instruments and institutions give rise to a number of questions as to the future of practical operationalisation of culture and cultural rights within the system of international law. Arguably, the major concern refers to the access to international justice and a wider participation of cultural rights’ holders in international decision-making. To date, these two fundamental aspects are still underdeveloped, calling for more concrete solutions which would facilitate a better governance of cultural matters, reconciliation of cultural and social conflicts, and the continuous development of all humankind.

REFERENCES:

Agbakwa, Shedrack C.: “Reclaiming Humanity: Economic, Social and Cultural Rights as the Cornerstone of African Human Rights” 5 Yale Human Rights & Development Law Journal (2002) 177.

Blake, Janet: “Taking a Human Rights Approach to Cultural Heritage Protection” 4 Heritage & Society (2011) 199.

Burri, Mira: “The International Law of Culture: Prospects and Challenges” 19 International Journal Cultural Property (2012) 579.

Donders, Yvonne: Towards a Right to Cultural Identity?, Antwerp: Intersentia (2002).

Francioni, Francesco and Scheinin, Martin (eds.): Cultural Human Rights, Leiden–Boston: Nijhoff (2008).

Human Rights Council: Reports of the independent expert in the field of cultural rights, available at www.ohchr.org (accessed 05/2016).

Jakubowski, Andrzej (ed.): Collective Cultural Rights – An International Law Perspective, Leiden–Boston: Brill (2016).

Lenzerini, Federico: The Culturalization of Human Rights Law, Oxford: Oxford University Press (2014).

Lixinski, Lucas: “International Cultural Heritage Regimes, International Law, and the Politics of Expertise” 20 International Journal of Cultural Property (2013) 407.

Meyer-Bisch, Patrice: “Les droit culturels, forment-ils unde categorie specifique de droits de l’homme?”, in Partice Meyer-Bisch (ed.): Les droits culturels, une categorie sous-developpee de droits de l’homme, Actes de VIIIe Colleque interdiciplinaire sur les droits de l’homme, Fribourg: Editions Universitaires Fribourg (1993).

Nafziger, James A. R., Kirkwood Paterson, Robert and Dundes Renteln, Alison (eds.): Cultural Law: International, Comparative and Indigenous, New York: Cambridge University Press (2010).

Niec, Halina (ed.): Cultural Rights and Wrongs, Paris: UNESCO Publishing (1998).

Nimni, Ephraim: “Collective Dimensions of the Right to take Part in Cultural Life” UN Doc. E/C.12/40/17 (9 May 2008).

Polymenopoulou, Eleni: “Cultural Rights in the Case-Law of the International Court of Justice” 27 Leiden Journal of International Law (2014) 447.

Riedel, Eibe, Giacca, Gilles, Golay, Christophe (eds.): Economic, Social, and Cultural Rights: Contemporary Issues and Challenges, Oxford: Oxford University Press (2014).

Smith, Laurajane: Uses of Heritage, New York: Routledge (2006).

Stamatopoulou, Elsa: Cultural Rights in International Law: Article 27 of the Universal Declaration of Human Rights and Beyond, Leiden–Boston: Nijhoff (2007).

Symonides, Janusz: “Cultural Rights: A Neglected Category of Human Rights” 50(158) International Social Science Journal (1998) 559.

Thornberry, Patrick and Martín Estébanez, María Amor: Minority Rights in Europe. A Review of the Work and Standards of the Council of Europe, Strasbourg: Council of Europe Publishing (2004).

UN HRC: The Right to Artistic Freedom, UN Doc. A/HRC/23/34 (2013).

Vrdoljak, Ana Filipa (ed.): The Cultural Dimension of Human Rights, Oxford: Oxford University Press (2013).

AHMET ARSLAN AND OTHERS v. TURKEY (ECtHR 23/02/2010, No. 27138/04).

AKDAŞ v. TURKEY (ECtHR 16/02/2010, No. 41056/04).

APPLICATION OF THE CONVENTION ON THE PREVENTION AND PUNISHMENT OF THE CRIME OF GENOCIDE (CROATIA v. SERBIA) (ICJ 03/02/2015).

BEYELER v. ITALY (ECtHR 05/01/2000, No. 33202/96).

CASE CONCERNING APPLICATION OF THE CONVENTION ON THE PREVENTION AND PUNISHMENT OF THE CRIME OF GENOCIDE (BOSNIA AND HERZEGOVINA v. SERBIA AND MONTENEGRO) (ICJ 26/02/2007), ICJ Reports 2007, 43).

CENTRE FOR MINORITY RIGHTS DEVELOPMENT AND MINORITY RIGHTS GROUP (ON BEHALF OF ENDOROIS WELFARE COUNCIL) v. KENYA (AfComHPR 04/02/2010, 276/03).

CHA’ARE SHALOM VE TSEDEK v. FRANCE (ECtHR 27/06/2000, No. 27417/95).

CHAPMAN v. THE UNITED KINGDOM (ECtHR 18/01/2001, No. 27238/95).

CIUBOTURU v. MOLDOVA (ECtHR 27/04/2010, No. 27138/04).

CYPRUS v. TURKEY (ECtHR 10/05/2001, No. 25781/94).

DEBELIANOVI v. BULGARIA (ECtHR 13/11/2007, No. 61951/00).

KHIEU SAMPHAN AND NUON CHEA (ECCC 15/09/2010, Case 002) http://www.eccc.gov.kh/en/case/topic/2 (accessed 06/2016).

KICHWA INDIGENOUS PEOPLE OF SARAYAKU v. ECUADOR (IACtHR 27/06/2012, Ser. C, No. 245).

KITOK v. SWEDEN (HRCee 10/08/1988, 197/1985).

LÄNSMAN ET AL. v. FINLAND (HRCee 17/03/2005, 1023/2001).

LÄNSMAN ET AL. v. FINLAND (HRCee 26/10/1994, 511/1992).

LUBICON LAKE BAND (BERNARD OMINAYAK) v. CANADA (HRCee 26/03/1990, 167/1984).

MAYAGNA (SUMO) AWAS TINGI v. NICARAGUA (IACtHR 31/08/2001, Ser. C, No. 79).

MOIWANA COMMUNITY v. SURINAME (IACtHR 15/06/2005, Ser. C, No. 124).

MUÑOZ DÍAZ v. SPAIN (ECtHR 08/12/2009, No. 49151/07).

PROSECUTOR v. AHMAD AL FAQI AL MAHDI (ICC 02/05/2016, 01/12–01/15 – Pres-01/16 Decision constituting Trial Chambers).

PROSECUTOR v. KORDIĆ AND ČERKEZ (ICTY 26/02/2001, No. IT-95-14/2-T).

PROSECUTOR v. RADISLAV KRSTIĆ (ICTY 19/04/2004, No. IT-98-33-A).

RUSPOLI MORENES v. SPAIN (ECtHR 28/06/2011, No. 28979/07).

SAWHOYAMAXA INDIGENOUS COMMUNITY v. PARAGUAY (IACtHR 25/03/2006, Ser. C, No. 146).

SCEA FERME DE FRESNOY v. FRANCE (ECtHR 01/12/2005, No. 61093/00).

YAKYE AXA INDIGENOUS COMMUNITY v. PARAGUAY (IACtHR 17/06/2005, Ser. C, No. 125).

www.achpr.org (accessed 05/2016).

www.corteidh.or.cr/index.php/en (accessed 05/2016).

www.echr.coe.int/Pages/home.aspx?p=home (accessed 05/2016).

www.icty.org (accessed 05/2016).

www.ila-hq.org/en/committees/index.cfm/cid/1024 (accessed 05/2016).

www.ohchr.org/EN/Issues/CulturalRights/Pages/SRCulturalRightsIndex.aspx (accessed 05/2016).


Freedom of Expression in the Arts and Media

Annamari Laaksonen, Sydney

Freedom of Expression in Peril – Lessons from History

Human beings differ from other species for their capacity of spoken and written expression. A distinctive feature of the human nature is the urge to express feelings and ideas, including in artistic forms. The word ‘freedom’ derives from the Old-English word freodom, but is also found in other old languages, e.g. as fridom (Old Frisian), vrijdom (Dutch) or vridom (German); it signifies power of self-determination; state of free will; emancipation from slavery. Its meaning related to civil liberty dates from late 14th century. The equivalent word ‘liberty’ meaning free choice, also dates to 14th century (Old French) and derives from the Latin word libertas, signifying a free man (derived from the adjective Liber, libera, liberum meaning free, independent). The term ‘expression’ has again Latin roots: The noun expressio derives from expressus and expressa meaning tangible and vivid, related to the noun exprimere, meaning ‘pressing out’. Since the early 17th century, expression has been considered as ‘an action or creation that expresses feelings’.

As strong as the desire to express and communicate opinions, ideas and artistic or intellectual creations has been throughout history, as strong has been the will to control these expressions. In ancient Greece, epic poet Homer supported free expression as did playwright Euripides (480–406 BC) several centuries later. However, others such as the lawmaker Solon (638–558 BC), who set the ground for democracy and the economic and political development of Athens, banned speaking against the dead and the living, especially if the latter held a public office. The trial of Socrates, sentenced to drink poison in 339 BC for his ‘corruption of youth and his acknowledgement of unorthodox divinities’ is probably the most famous case of state →censorship in ancient times. The lasting legacy of the rule of Pericles, the most prominent and influential Greek statesman was freedom of speech as the ‘defining distinction between Athens and Sparta’.
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