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INTRODUCTION

I

Navigating the Maze of Employment Law

How to Use This Book

Additional Resources



Some managers learn the hard way that good intentions aren’t enough. In these days of burgeoning employment laws, regulations, and lawsuits, successfully and safely managing workers (employees and independent contractors alike) requires a whole lot more than just following your instincts. Lawmakers and courts have created a complicated web of dos and don’ts that covers the entire spectrum of workplace issues, from hiring to firing and everything in between. If you are a supervisor, manager, or human resources specialist, you’ll need to learn how to navigate this legal maze or risk serious trouble for your company and yourself.

Fortunately, learning how to manage workers on a daily basis doesn’t have to be time-consuming, difficult, or even unpleasant. This book takes these complicated issues and boils them down to your basic obligations, so you can feel confident that you’re managing your employees effectively and within the confines of the law.

How to Use This Book

This book gives you the information you need to deal with many common workplace concerns and issues. Each chapter focuses on a specific employment law topic—such as hiring, compensation and hours, privacy in the workplace, and so on—and breaks that subject down into the issues managers are most likely to face.

Of course, every company is different, and every manager has varying areas of responsibility and expertise. And, not every manager will have the authority to make ultimate decisions on matters of policy or serious personnel matters, such as firing and layoffs. The information in this book provides some legal background that will help you understand your role in the process, however your company defines it.

Each chapter includes:

• Frequently Asked Questions (FAQs). We introduce you to the chapter topic through succinct answers to questions that managers and employers commonly face.

• Topic Headings. We break down the chapter’s topic into a series of separate sections, so that you can get right to the information you need. That way, you can focus only on the rules that apply to the situation at hand without having to wade through an entire chapter looking for your answer.

• Lessons From the Real World. Learn from the failures and victories of companies that have been taken to court by their employees.

• Legal Dos and Don’ts. We provide a handful of strategies to follow—and traps to avoid—as you implement the information in each chapter.

• Test Your Knowledge. Find out how well you understand each topic by taking our end-of-chapter quiz and checking your answers.

• 50-State Charts. At the end of the chapter, we provide you with a summary of information on your state’s legal requirements, in addition to the federal law covered in the chapter.

You can read through the entire book at once, you can pick and choose among chapters of special interest to your company, or you can use the book as a desk reference by consulting particular sections as issues come up. No matter how you use the book, the basic information we provide will help answer your most common employment questions.

This book covers rules for private employers only. It does not apply to government employees, who are typically subject to other laws.

The federal laws we discuss are the minimum requirements that employers in all states must follow. However, many states have additional laws that may be more restrictive. As you read through this book, keep in mind that when both a federal and state law apply, your company must follow whichever rule is more beneficial to the employee.

Additional Resources

Although most managers can find everything they need in this book, you might occasionally have a problem that requires you to seek additional help. We will alert you to those potential trouble spots and point you toward resources that can give you the extra information you need.

The appendix (at the end of the book) contains a list of resources you can consult for more information. These resources include:

• contact information for the federal agencies that enforce federal workplace laws, including the Equal Employment Opportunity Commission (EEOC), the Occupational Safety and Health Administration (OSHA), the Department of Labor (DOL), and the Federal Trade Commission (FTC).

• contact information for the state agencies that enforce state workplace laws, including state departments of labor and state fair employment offices.


Get Updates and More Online

When there are important changes to the information in this book, we’ll post updates online, on a page dedicated to this book: www.nolo.com/back-of-book/ELBA.html You’ll find other useful information there, too, including legal updates and blog posts.
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Hiring can be a tough task for managers. It’s challenging enough to find the right person for the job, someone with the skills, attitude, personality, and other important qualities to be a success at your company. When you add legal concerns into the mix, hiring can seem like a truly daunting responsibility.

But you can’t just ignore your legal obligations when interviewing applicants and hiring new employees. Federal and state employment laws reach beyond current employees; many also protect those who apply for jobs. For example, such laws might prohibit discriminatory job postings, put limits on the information you can gather in a background check, or outlaw certain kinds of applicant screening tests. What’s more, the things you say and do during the hiring process could come back to haunt you and your company, particularly if an employee claims that you offered a job contract or promised job security.

The good news is that following sensible and careful hiring practices will keep your company out of immediate legal trouble, will help you find the most qualified employees, and—by screening out problem employees from the get-go—will help prevent management headaches and possible lawsuits down the road.

This chapter explains the legal ins and outs of hiring and provides practical advice on how to find, interview, and seal the deal with your lucky new hire.

Job Postings

Your legal obligations start at the very beginning: advertising for an open position. Although a job posting might seem innocuous, the words you use can get your company in trouble. In particular, it’s important to watch out for language that could be interpreted as discriminating against applicants based on a characteristic protected by federal or state law, such as race or gender. (To learn which characteristics are protected by federal and state law, see Chapter 3.)

Some off-limits topics are obvious: Most managers know that a job ad can’t state “Only white males need apply.” But companies can also get into trouble by posting an ad that discriminates on a more subtle level, even if that wasn’t their intention.

For example, let’s say you want to hire a technician for your company’s information systems department. Almost all of the technician’s day would be spent at a computer. On occasion, however, technicians at your company have to install new equipment, which might require them to carry computers, monitors, printers, and so on. Should you write a job posting saying that applicants must be able to lift at least 50 pounds? Well, that kind of requirement would screen out applicants with certain disabilities, as well as disproportionate numbers of women. Because the lifting is only occasional and could be accomplished by other means—using machinery, for example—including such a requirement in your ad could be found to be discriminatory.


Frequently Asked Questions About Hiring

Do I have to advertise open positions?

No. Although federal, state, and local governments are typically required to post openings, private companies are not. Nonetheless, there are some very good reasons to advertise:

• You can choose from a larger pool of applicants, which increases your odds of finding the best person for the job.

• You avoid unintentional discrimination. For example, if you rely solely on word of mouth when looking for applicants, and you only know people of your own race or ethnicity, then your hiring process might be biased.

• You can avoid the appearance of nepotism or favoritism. If you hire your friends, family members, or neighbors to come work for you, the employees who currently report to you might think you’ll play favorites. By posting open positions and choosing your hires from a broad range of applicants, you can show your employees that you hire—and manage—based on merit alone. (For advice on effective and legal job advertisements, see “Job Postings,” above.)

Are there questions I can’t ask during a job interview?
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