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    Short summary of contents


    


    The role of international law in Article 42(1) of the ICSID Convention is not very clear and has caused many debates. Scholarly opinions have therefore developed different theories. Some want to reduce the application to a minimum, the international ius cogens, whereas others argue that international law should prevail in all cases over the host state’s law. Some authors as well as the case-law also establish different limits. This paper analyses the role of international law with many different interpretative methods from civil law and common law. It concludes that no artificial limits can be maintained, but the current version of Article 42(1) leaves the determination of the scope of international law to the discretion of the tribunal. In order to clarify the notion entirely, more harmonisation of the substantive rules on foreign investment would be needed, either on the national or on the international level. Some future approaches are presented in this paper.
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    Abstract


    


    The objective of this research project is to clarify the notion of international law in the context of Article 42(1) of the ICSID Convention, which states:


    


    The Tribunal shall decide a dispute in accordance with such rules of law as may be agreed by the parties. In the absence of such agreement, the Tribunal shall apply the law of the Contracting State party to the dispute (including its rules on the conflict of laws) and such rules of international law as may be applicable.


    


    The Convention’s wording does not make the scope and interaction of the application of national and international law very clear. Scholarly opinions have therefore developed different theories. Some want to reduce the application to a minimum, the international ius cogens, whereas others argue that international law should prevail in all cases over the host state’s law. Some authors as well as the case-law also establish different limits, e.g. that international law should only be applied in order to fill lacunae in the host state law or to correct the host state law where it violates international law. This contentious notion is therefore analysed in this paper by using methods of interpretation from common law and civil law systems. First, the original aims of Article 42(1) of the Convention, the literal meaning and the systematic position of the wording, the preparatory work for the ICSID Convention as well as all ICSID jurisprudence since the foundation of ICSID are examined. Likewise, similar provisions in other comparable conventions and agreements are consulted as well as the underlying interests of the parties. This analysis leads to the clarification of the role of international law in a situation where parties have explicitly chosen a certain national law to apply: Here international minimum standards must still be respected. In the absence of choice-of-law, in some cases the application of international law is widely accepted. Furthermore, the different theories do not lead to a satisfying result. The scope of international law’s application is currently left to the discretion of the tribunal, which might not be the most desirable solution. There are only a few possible solutions for entirely clarifying the issue in the future, such as more precise choice-of-law clauses by the parties, the elaboration of certain substantive international rules in the field of foreign investments, or at least the harmonisation of national law in this field, in order to diminish the disputes arising because of the uncertainty in applicable law.


    

  


  
    I. Introduction


     


    More and more legal relations today involve more than one state and thus arise on the international level. This also leads to rapidly increasing numbers of international disputes. Since there are few specific norms for dispute resolution on the international level, one question always arises right at the beginning: Which law shall be applied in order to solve the dispute? It goes without saying that the answer to this question is essential for the solution of an international dispute and should therefore be clearly predictable. Unfortunately, this is not always the case, due to many factors, like the desire of each party to apply its own national law and its reluctance to submit a dispute to the national law of its adversary, which it does not know and may not be able to understand. Thus the parties often look for compromises and declare a mix of different legal systems applicable to their dispute (their own legal systems, third national legal systems, rules of international law). This process complicates the search for the applicable law, which should normally be clear, being at the very foundation of dispute resolution. This paper will deal with this question of applicable law in a field where it is far from clear – international investment disputes under the ICSID Convention–and will attempt to provide a clear method of attaining the answer.
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