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Welcome to the second edition of Outsourcing – produced by DLA Piper’s market-leading technology and sourcing team – which has been substantially updated and extended.

Outsourcing continues to be a key strategic option for business leaders around the world. In 2019, Statista estimated the annual value of outsourcing deals entered into to be worth around $50 billion, with similar estimates from ISG coming in at just under that figure. The trend is also continuing upwards: Grand View Research estimates that by 2027 the total value of business process outsourcing deals alone is likely to reach approximately $405 billion. In the wake of the 2020/21 coronavirus crisis, we can anticipate that this growth may actually accelerate, as companies feel more intense pressure to cut costs (which outsourcing will frequently facilitate), and equally wake up to the fact that the ‘working from home’ culture necessitated by the lockdowns implemented as a result of the pandemic has revealed that more professional and office jobs than hitherto thought are actually capable of being done remotely and, therefore, become outsourceable/offshoreable.

The scope and nature of outsourcing deals is in any event continuing to expand. More and more back-office roles are now candidates for outsourcing, and organisations are increasingly looking beyond their IT functions to consider additional business processes as possibilities for outsourcing, including finance and accounting, procurement, human resources and back-office roles. Equally, while some forms of IT-based outsourcing are perhaps in decline (eg, regarding mainframe services or pure IT infrastructure), there has been a huge growth in cloud-related services that in many cases are simply outsourcing by another name. Indeed, the ‘hyperscale’ cloud service providers such as Microsoft, Google and AWS are, in reality, now the world’s leading outsource service providers.

The level of sophistication of the buy side in respect of outsourcing transactions is also at an all-time high; aside from the availability of specialist legal support from law firms such as DLA Piper and expert procurement advisory practices on the commercial side, most major customer organisations also now have extensive outsourcing experience of their own. While many engagements may still involve activities that are being outsourced for the first time, we frequently see deals that are now second- or even third/fourth-generation outsources (ie, those that are switching from one outsource service provider to another). There are, accordingly, a lot of acquired learnings out there.

That is not to say that outsourcing can ever be approached lightly. Outsourcing projects are substantial endeavours, with many complexities. They can be likened in some respects to business sale/acquisitions, in terms of the size of the deal itself (as outsourcing contracts will frequently be valued in the millions of dollars/Euros, and the so-called mega deals can reach into the hundreds of millions or even billions), and the fact that they need to address a wide variety of issues, such as the treatment of employees, transfers of assets and/or premises, tax, third-party contracts and the like. Indeed, we would argue that they are in fact more complex than a business sale contract, in that while a business sale looks at only a relatively short snapshot in time (ie, when the sale actually occurs, after which the parties would ideally have as little to do with each other as possible), an outsourcing contract needs to allow for the continuation of the relationship and the services over a prolonged period of time. They also need to deal with the inevitability of a final parting of ways; to use an oft-used comparison, if an outsourcing relationship is a bit like a marriage (ie, complex and something that both parties need to work hard at, if it is to succeed), then it is a marriage which also has to come with a well-drafted prenuptial agreement to deal with what happens when it ends.

We still see a wide variety of contractual models for outsourcing engagements. The reinvigoration of multi-sourcing (often, but not always, under the ‘service integration and management’ banner) resulted in a number of new contract structures and provisions geared to securing collaboration between historic competitors, while the wealth of regulation in the financial services sector in particular as a result of the global financial crisis manifested itself in new forms of wording for outsourcing in the financial services market, in particular vis-à-vis forced divestments, and more generally in respect of ‘anticipatory’ breach and termination rights associated with declines in financial condition falling short of actual insolvency. We can anticipate a similar wave of change as a result of the coronavirus pandemic – for example, in relation to the way in which force majeure events are addressed, and the possible introduction of ‘material adverse change’ provisions in the form sometimes seen in M&A transactions. What is certain is that traditional forms of contract drafting and precedent language for outsourcing agreements continue to be rethought and adapted, and the service provider community has likewise sought to reconsider the way in which it balances out the risks and rewards associated with such large-scale engagements, and their willingness therefore to accept certain forms of wording proposed by their customers. It is in every sense a fast-moving environment, such that guidance on market norms and drafting options is more valuable than ever before.

Not surprisingly, technology developments continue to have a seismic impact upon outsourcing, and accordingly also upon the contracts negotiation in relation to such services. In the previous edition, we flagged in the Introduction the dramatic impact of cloud-based services on outsourcing engagements. While still not replacing outsourced solutions entirely, cloud solutions and services are an almost inevitable component of most outsource services now, if not at the ‘prime’ contract level then at the very least as part of the underlying supply chain. However, those familiar with negotiations with the main cloud service providers will know that their proposed contract clauses are often not subject to much negotiation and will bear little – if any – resemblance to the ‘prime’ contract terms that a ‘traditional’ outsource service provider will have had to sign up to with the ultimate customer. As a result, buyers of cloud-based services that would in the past have been outsourced on a more labour-intensive basis are facing challenges in negotiating terms that are anything like what their past corporate norms may have led them to expect; while providers of outsourced services that are broad in scope but rely upon elements of cloud-related third-party services can find themselves squeezed in terms of their inability to flow down fully aspects of their prime contract commitments and risks. There are signs of change in this regard in some of our most recent engagements, but the rate of development remains relatively slow/gradual, and it remains to be seen how much contract risk the ‘hyperscale’ cloud service providers are willing to take on.

For this new edition, there are new technological developments to flag. The use of artificial intelligence, in particular, is going beyond the more basic ‘robotic process automation’ (or RPA) tools seen in the past, so as to introduce more dynamic and transformative use of data analytical and decision-making tools. This, in turn, is engendering another step change in the cost savings and benefits that can be achieved through outsourcing, which will be more attractive than ever to organisations needing to tighten their belts in the (hopefully) post-COVID-19 world. We look at these new developments and their contractual implications in greater detail in this edition.

The global DLA Piper technology and sourcing group continues to be at the very heart of the outsourcing market, negotiating on behalf of both customers and service providers on major outsourcing projects all around the world, in a multitude of different market sectors, and covering just about every flavour of outsource service imaginable (eg, IT infrastructure, cloud transformation, networks, finance and accounting, HR and payroll, application development and maintenance, data centres, procurement services, call centres, document management services, facilities management and temporary/permanent recruitment services – to name but a few). Our team operates in every major jurisdiction and benefits from a wealth of accolades and ‘top tier’ market rankings and awards. With a shared knowledge base of what is – and is not – being agreed in such contract negotiations, we are accordingly uniquely placed to provide a holistic view of outsourcing contracts and current best practice. The authors of each of the chapters of this book are drawn from the DLA Piper team (both past and present), covering jurisdictions from all over the world.

In this second edition you will accordingly find an A to Z of the process of producing an outsourcing agreement, from an analysis of the state of the market as a whole as it currently stands, through to a description of the roles of the customer and service provider in the procurement process and the key perils and pitfalls associated with it, through to a detailed summary of the key issues and points of drafting associated with the primary constituent parts of an outsourcing agreement. Recognising that customers and service providers have different perspectives on what would be appropriate (or even reasonable) to include in such an agreement, we have endeavoured to set out some of the key options for negotiation and types of compromise drafting which we have seen in the market (allowing, of course, for the fact that each contract must ultimately be a product of its own unique facts, such that what might be appropriate for one contract/project may not be appropriate for another, even if it involves much the same kind of services, and even before taking into account the regional and cultural variations which we see having an effect on the contract drafting, depending on the core jurisdiction in which the outsourcing contract is being negotiated).

In pulling together the contributing authors of the various chapters contained in this book, we have deliberately provided for inputs from partners who are genuine outsource specialists in their relevant jurisdictions, so as to also ensure that we can provide a view which is truly global, and not merely tied to the circumstances and norms of a single country (not least because we find that approaches to negotiations and typical contract ‘end points’ reached in negotiations will vary from country to country). This edition also deliberately involves obtaining the inputs and observations from different partners to those who produced the original chapters, so as to ensure an injection of fresh thought and insights.

We hope that you will find the latest edition insightful and useful in relation to your potential outsourcing endeavours. While it can never be a substitute for obtaining specific legal advice for a particular engagement, we aim to provide a sufficient level of understanding to enable the reader to navigate his or her way through a typical outsourcing contract and to appreciate the key provisions and why they are drafted in the way that they are. It is a vibrant and dynamic market sector, and one that continues to throw up challenges and opportunities for lawyers and contract specialists in equal measure, and we hope that this edition will assist you in maximising the latter and surmounting the former.
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1.Introduction

As noted in the Introduction, outsourcing is now a major market segment in its own right, and forms a core part of the business strategies of many, if not most, companies in the developed world. It remains a fast-moving and dynamic sector, and as such it is helpful to reappraise the state of the market for the purposes of this latest edition.

2.Why outsource?

Engaging third parties to provide services is of course as old as history (as witnessed by the ‘outsourcing’ of the constructions of the Pyramids), but the idea of a specific industry that takes the delivery of entire business processes from an internal function to an outside service is more recent. Since the 1990s there has been an acceleration in the use of third-party service providers for outsourced services, expanding rapidly beyond core IT services to a diverse array of business processes. In more recent years, outsourcing has been increasingly cloud enabled and delivered on an ‘as-a-service’ basis, which has broadened the scope and appeal of outsourcing still further (and in particular made it feasible for smaller and more diverse businesses).

Fundamentally, outsourcing is about better use of resources. In economic theory, the concept of specialisation is one of the core building blocks of an efficient business sector. So the theory goes, organisations are at their most efficient when they concentrate on specific tasks for which their particular combination of people, location, skills and financial resources is best suited. If all parts of the economy work in this way, everyone benefits since goods and services are produced cheaper, faster and better.

These high-level principles can be broken down into a number of more specific justifications for outsourcing, such as:

•reducing overall cost;

•obtaining a better, more technologically advanced and/or more reliable service;

•rebalancing fixed and variable costs;

•introducing greater flexibility;

•improving staff quality, motivation and career prospects;

•meeting regulatory requirements;

•improving controls/information;

•streamlining and standardising processes; and

•sharing the risk of delivery between the customer and service provider.

Depending on the nature of the outsourcing in question, one or more of these justifications will be paramount, which will then dictate the nature of the outsourcing in question and the service providers that are likely to be able to respond. In the past, the driving force for outsourcing tended to be the reduction of headcount and cost. However, as outsourcing offerings have become more sophisticated, any of the above strategic concerns could encourage or mandate a business to outsource.

The drivers behind the outsourcing decision will also need to be reflected in the drafting of the underlying contract. While many of the outsourcing contract provisions will remain broadly the same in any event, the focus of the commercial schedules in particular may vary considerably, depending on the key outcomes that the parties are focusing upon.

3.Industry players

Outsourcing as a business sector in its own right grew largely out of the IT services industry, and initially the major players were IT companies based in the United States and Europe. Large international accounting and consultancy companies followed suit by becoming present in this space, although again these were largely US and European based. In the facilities management and maintenance space, several large service organisations also grew on a multi-jurisdictional basis (Sodexo, for example, provides outsourced services across a wide range of facilities management, catering, cleaning and office functions, and is one of the world’s largest employers).

In the late 1990s and the first couple of decades of the new millennium, Indian service providers such as Infosys, TCS, Wipro and HCL grew rapidly (initially in connection with IT services but thereafter also in the business process outsourcing space) and were able to have a major impact on the market by providing services from lower-cost locations, offering significant labour cost savings over and above any process efficiencies. Those companies are certainly now within the top tier of global outsource service providers. The market entrance of Indian service providers further urged the existing market participants not only to establish large delivery centres themselves in India (where, for example, IBM now has more employees than in the United States), but to look for even lower-cost operations in locations including, for example, Thailand and Vietnam.

The outsourcing market has also experienced a growth of industry-specific outsourcing service providers – for example, those offering services such as HR outsourcing, facilities management and payment processing. Returning to the concept of specialisation, these dedicated service providers have the specialist skills to inherit a particular function from the customer’s in-house team and deliver this to a better standard.

As an alternative to external outsourcing, certain organisations operate ‘captive entities’, which are wholly owned subsidiaries (typically in offshore locations) that provide services as if they were independent third parties. The captive entity offers cost savings and process improvements, while the service recipient still retains overall control. Historically, this has been particularly appealing to regulated organisations, such as those in the financial services sector, as it enables the customer to exercise a higher degree of control and flexibility over the service than if it outsourced to a wholly independent service provider. The drawback to this is that the customer bears a higher degree of risk, as there is no ‘true’ third party with which to share the burden of any problems associated with the service. Establishing a captive entity can also be a lengthy process and requires a substantial up-front investment from the customer.

Given the more recent developments in relation to ‘hyperscale’ cloud services (see section 4 below), the key industry players would now also have to include the larger cloud services providers, including in particular Microsoft, AWS and Google. It is likely that other cloud providers will join this list in future (eg, the European Commission is actively agitating for the emergence of a European-based challenger, and the growth of service providers from China cannot be ignored).

4.Recent developments

Outsourcing continues to grow in terms of overall volume of deals and total value of outsourced projects. There are some particular developments that are impacting upon this.

4.1Customers’ desire to manage costs

Regardless of any extraordinary events such as COVID-19, companies face continuing pressures to manage their costs due to relentless worldwide competition across a wide range of industries. Globalisation continues apace, and the growth of China as an economic force has a ripple effect for companies in the West, as they need to address the new challenges of their Chinese counterparts. This has forced organisations to consider outsourcing, or risk falling behind in the market due to their cost base being too high or too inflexible. The push to outsourcing has increasingly come from operations that operate on a global basis, as they can most easily gain the benefits of cost savings and streamlined processes, but it has also come from purely national customers.

We saw a marked increase in the use of outsourced services in the wake of the global financial crisis. We can assume that the COVID-19 pandemic will give rise to a similar effect in the coming years. Clearly both public and private budgets will be under unprecedented strain as we labour to overcome the mountain of debt that the crisis has engendered, and any residual reluctance to outsource as a means of cutting costs will likely be overcome as a result. Equally, jobs that were not previously thought of as being potentially outsourceable will potentially come under the microscope by reason of the pattern of working from home during the pandemic; put simply, if an employer realises that Employee A does not need to go into his or her office in Birmingham in order to do their job and can function quite satisfactorily from home, why then pay their more expensive UK-based salary when someone could do the same job, working remotely from another jurisdiction?

This is important because there is a natural inertia to overcome and costs to consider before any decision to outsource is taken. An organisation may be largely comfortable with the existing processes that are run internally. It may have limited appetite to investigate in detail what else the market can offer. It may be concerned with the organisational risk (and risk to individual careers) if an outsourcing does not go well or does not deliver its stated goals. In addition, outsourcing any process requires considerable investment, both in time and resources. Preparation and execution of the contract can be a lengthy process and the customer will often incur a considerable up-front cost (eg, investment in new technology, redundancy costs for staff, etc), which will be recouped over a period of years. Taken together, these can act as a considerable drag on any decision to outsource, and the financial savings may accordingly need to be compelling – and/or the customer’s need very great – in order to make the case for outsourcing work from the customer’s perspective.

4.2Technological development

Rapid growth in the speed and availability of computing and communications power, matched by an equally rapid decrease in its real cost, has helped outsourcing to gain popularity among businesses. With the development of technology comes increased automation of processes, which lowers labour costs and thus the overall cost to the customer. Technological developments have enabled a further surge in growth in the nature, location and complexity of the services that can be offered.

In practice, this has been particularly important in the rise of ‘offshoring’ as a distinct feature of the outsourcing market. Most outsourcing procurements now include at least one potential service provider that is proposing a component of the services be offered overseas (whether core services such as application development or payment processing, or ancillary services such as telephone support or account management). The fact that this can be offered is largely down to improvements in technology that allow rapid and real-time communication at an affordable cost, which have reduced or eliminated any issues with locating service or call centres in locations that are remote from the customer or users.

In recent years, two particular technological developments have been key. First, we have seen the rapid growth of more cloud-based outsource services. It is worth distinguishing here between cloud services being used to support the delivery of cloud services (eg, where a business process outsourcing service provider provides its services with the use of an underlying cloud-based platform, on an ‘infrastructure as a service’ basis), and the wider cloud offerings where the entirety of the service is cloud based/enabled on an end-to-end basis. Many ‘software as a service’ offerings are in effect outsourcings as they combine the provision of software and hardware, and the associated management and support of both.

Secondly, we have seen a marked increase in the application of both robotic process automation (RPA) solutions and also wider artificial intelligence (AI) offerings. The changes through RPA have reduced the degree of reliance upon carbon labour (ie, people) and sped up the completion of repetitive and rules-based tasks, thus enabling a further step-change reduction in the cost of outsourced services and facilitating a further expansion in the scope of the outsourcing market. We are now also seeing more sophisticated AI tools and applications being applied to change the dynamic of outsourced services further. By way of an example, we recently worked with a client in respect of a global outsourcing of its procurement services; in the context of those services, the potential supplier proposed to apply an AI-based tool to analyse the pattern and timings of airplane and hotel bookings for the customer’s worldwide personnel, and simply by changing the times and dates of actually making the bookings (rather than changing the airlines or hotels used or the classes of travel, and still allowing for the personnel to travel etc on the same dates and times as originally envisaged), the supplier was able to demonstrate how it could deliver savings measured in the tens of millions of dollars.

4.3Increased choice of outsourcing providers

There remain many different outsource service providers for any potential customer to choose from; indeed, there has been relatively little consolidation in the outsourcing market. Regardless of where their headquarters are based, they will inevitably all have substantial delivery operations located in the lower-cost locations such as India and the Philippines (albeit that the labour arbitrage advantage this provides is progressively becoming less of a determining factor given the increased importance of cloud-based delivery models and the impact of RPA and AI, as noted above).

To the ‘traditional’ stable of outsource service providers such as IBM, Accenture, Capgemini, Atos, HCL, Infosys, Wipro et al, we must now also add many of the cloud service providers, and in particular the giants of the ‘infrastructure as a service’/‘platform as a service’ world such as AWS, Microsoft and Google. Indeed, we suspect that by the time that the next edition of this book is created, those three companies in particular may have come to dominate the global outsourcing scene.

Aside from the service providers themselves, a support industry of advisers and consultants has grown up ready to offer assistance in structuring and delivering outsourcing arrangements. Case studies by industry peers naturally act as an encouragement to others, as does the experience of staff who move from one organisation to another, bringing experience and examples of efficiencies and benefits. Culturally, outsourcing has become more normal and less in need of special justification beyond a normal business case, and organisations are more aware of the benefits of outsourcing and some of the pitfalls to avoid to give their project the best chance of success.

5.Issues facing the outsourcing market

Despite the sound economic basis for outsourcing and its growth and maturity, no one can be unaware of the issues that the industry has faced in delivering tangible customer benefits. It is estimated that between half and three-quarters of all outsourcing deals are renegotiated in some form or other during their lifetime, and in many cases companies would have saved more money if they had kept their operations in-house. Transforming operations into a cloud-based delivery model only exacerbates the degree of change that the customer will have to digest and deal with in this regard.

There are also examples of blue-chip organisations bringing operations back in-house, often due to problems with their end-customer experiences. Often the problems that customers report are down to the expectation gap. After signing, there can be disparity and confusion between what the customer expects and what the service provider delivers. This can stem from a lack of understanding of both parties regarding how the contract will be practically implemented post-signing. Customers who are looking for innovation and continual improvement are more likely to be disappointed than those whose main focus is immediate cost savings. Further cultural issues might result in significant problems for the outsourcing project after signing, especially in an international delivery environment.

What do these issues tell us about the state of the outsourcing market? In many ways they are a sign of a more mature industry. Customers’ expectations and requirements are high, and the marketing and sales operations of service providers have become more sophisticated in response. As outsourcings become more complex and easy wins fewer to find, it is natural that issues will arise with delivery. In the post-COVID-19 world, it is possible that customers will have less financial wriggle room to accommodate any shortfalls in economic returns, and they may accordingly be even firmer in insisting that projected savings are delivered, which may in turn result in a greater number of disputes.

6.Outsourcing trends

6.1Strategic partnerships between customers and service providers

Historically, businesses have limited their use of outsourcing service providers for those functions that are ancillary to their core business (eg, data processing, IT support, etc). These functions, while necessary to run an efficient business, were not the services that the company provided to its customers. However, outsourcing is now being used for more direct customer-facing operations, rather than simply for back-office functions. As most of the cost has been taken out of the back-office functions, and the skill base of the outsourcing organisations increases, it has been natural to seek to move further up the value chain in the services that are being offered.

This is linked to the move towards using outsourcing for more sophisticated operations, often involving a strategic element. Examples may be HR recruitment, asset and estate strategy, procurement of goods and services, and financial planning. This is a natural progression from first outsourcing commodity and easily replicable services, and then continuing to move to greater levels of complexity.

This move has been accompanied by greater complexity of the contracting models used, with some outsourcings now being structured as joint ventures rather than the more traditional customer/service provider contract. The distinguishing feature of the joint venture structure is a different approach to risk sharing, whereby the customer and staff providing the services benefit in a share of the profits generated by the outsourcing itself.

We are also seeing examples of outsourcing projects being used as part of a wider strategic partnership between customer and service provider. On one deal that we are working on at present, the customer will be entering into a major cloud-based transformation and outsource transaction with its proposed service provider, but although the deal is substantial (valued in the hundreds of millions of Euros), it is dwarfed by the projected revenues that the two parties expect to generate by way of an ancillary ‘go to market’ collaboration agreement.

6.2Stricter regulation

We noted in the first edition the increased scrutiny and sophistication of regulators in considering proposed outsourcing engagements. This trend has not only continued, but, if anything, has accelerated. A complex set of rules exist in the major jurisdictions, coupled with diligent regulators that want to be assured that the outsourcing is not an attempt to transfer responsibility for compliance, and want to know that contingency measures are in place to secure continuity of service in material areas. Examples of regulatory structures that apply to outsourcing include:

•the EU Markets in Financial Instruments Directive (2004/39/EC), which requires businesses operating in the financial services sector to implement policies and procedures that are adequate to manage the risks involved in outsourcing functions or investment activities that are critical or important to the business;

•the European Banking Authority Guidelines on Outsourcing Arrangements, which include a whole series of mandatory contractual provisions relevant to outsourcing, and in particular in relation to the outsourcing of ‘critical’ or ‘important’ functions;

•the Sarbanes-Oxley Act, which increases the disclosure and reporting requirements on public companies doing business in the United States;

•the EU Global Data Protection Regulation, which imposes extensive obligations upon the processing of personal data of individuals in the European Union and the transfer of their data across borders, many of which are of direct relevance to the negotiation of any outsourcing-style engagement; and

•the proposed EU Regulation on Digital Operational Resilience for the Financial Sector, which would – if enacted – not only create additional obligations upon customers of ICT service providers (including outsource providers), but would also extend the powers of the regulators to encompass direct oversight of (and power to levy fines against) the service providers themselves.

Regulators are increasingly less likely to be satisfied with vague reassurances from businesses regarding compliance and business continuity, and are looking for both specific contractual protections and the need to retain some capability in-house to act as a safeguard. Outsourcing services offshore presents its own particular regulatory challenges. Specific rules exist in various jurisdictions in relation to offshoring, and recent trends have seen difficulties in securing regulatory approval for areas such as managed security where the risks offshore are seen as too difficult to manage.

7.Looking beyond offshoring

As the customer–service provider relationship becomes more integrated, the services to be outsourced grow more complex, and service providers become more diverse and sophisticated, it is likely that we will see an increase in mixed outsourcing models. Businesses are increasingly aware of the subtleties of their different outsourcing requirements and will invest more in global business service models that are a combination of onsite, offshore and nearshore outsourcing (each bringing its own advantages).

Offshoring might be unsuitable for some customers, or for some specific business functions, for reasons such as political sensitivity, cultural misalignment, regulatory issues or end-customer antipathy regarding the offshore model. The customer might therefore choose to base its operations in a country that is not only closer in terms of location, but also shares similar values and legal/regulatory structures. This is likely to be further supported by the general trend towards economic protectionism that we see in today’s markets, and which itself is likely to be strengthened by the aftermath of the COVID-19 pandemic and the pressure upon governments to support employment within their own countries.

For this reason, countries in Central and Eastern Europe have strengthened their offerings to the European market, and are providing increasing competition to the traditional cost favourites such as India and Asia-Pacific. In addition, certain countries have developed a number of outsourcing hubs in regional cities, which can offer customers the safety of a base within the European Union, while offering relatively reduced costs, highly skilled staff, support that is close at hand and legal compliance.

Similarly, for businesses operating in the United States, the Americas are growing in popularity as a destination for outsourcing. As the gap in cost between offshoring and nearshoring continues to narrow, US companies can enjoy benefits such as shared time zones, closer cultural connections, and attractive tax incentives by outsourcing their operations to locations in the Americas. As a result, we have seen a visible boost to the outsourcing industries of countries such as Brazil, Colombia, Chile and Costa Rica. However, we have also seen the United States become more aggressive in relation to its visa regime, which may push service providers to locate more service centres within the borders of the United States.

8.Summary

Despite the wider malaise in the world at the time of writing occasioned by the global COVID-19 pandemic, the outsourcing industry remains in relatively healthy condition. Some customer organisations will certainly go bust (leaving the associated service providers potentially out of pocket), and others will look to delay or renegotiate their payment terms, which will create some cashflow challenges for the service providers. However, the prognosis remains for more rather than less outsourcing in the coming years, even if the form that such projects take may be different from the past, with far more emphasis on software and cloud-based delivery rather than on labour arbitrage and offshoring.

The publisher acknowledges the contribution of John McKinlay and Jan Pohle to this chapter in the previous edition.
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1.The ultimate aim: successful delivery

The ‘Holy Grail’ of each outsourcing contract negotiation – and indeed of any commercial contract negotiation – is what is referred to as the ‘win-win’ outcome – that is, a negotiated outcome that means that both parties feel that they have achieved their core aims and have a reasonable balance of risk and reward. While there are honourable exceptions, the fact remains that such an outcome remains elusive for many, if not most, outsourcing projects. Frequently, one or other of the parties will appear to have come out better as a result of the negotiations (whether in terms of the balance of the legal terms or the underlying commercial structure), and in a worse case the contract may be so unbalanced as to create a brittle basis for the project, and so increase the risk of project failure.

Of course, no outsourcing projects start off with the aim of failing to achieve successful delivery of the service – quite the opposite. Key to the successful delivery of the service, then, is a contract that accurately reflects the service that is to be delivered, and provides a framework within which issues (eg, change, service failures, force majeure (unforeseen) events) can be accommodated. Ideally, it should also be a contract that reflects a fair balance of the interests of both customer and service provider.

If the contract represents a plan for successful delivery of the service, the procurement and negotiation process should then represent a plan for successful delivery of that contract. Although this seems a simple enough statement, the reality is that the complexity and time taken to ensure the success of the procurement/negotiation process for an outsourcing project is commonly underestimated. For any kind of substantial outsourcing project, the process will be a matter of several months (and often in excess of a year from start to contract signature), and will need the involvement of multiple subject-matter experts and stakeholders.

The customer will, in most cases, be able to dictate the terms and timing of the process. It will, after all, have the services to be outsourced and will be able to decide when and how it goes to market. Will it, for example, simply negotiate with an incumbent supplier (which it may choose to do if the incumbent has been performing well and the parties have a good relationship)? Alternatively, is it necessary to test the market by way of a multi-bidder procurement process?

In our experience, the more sophisticated customer will use its pivotal position at the outset of the process to drive a considerable advantage for itself, from ensuring the initial draft of the contract issued at the request-for-proposal (RFP) stage matches its needs, to preserving competitive tension between competing bidders throughout a multi-bidder process for as long as possible. However, customers can often over or underplay their hand in this regard. Making a process look too harsh or drawn out will scare off potential suppliers (who will understandably be concerned about the potential costs of bidding for the work, especially if they think that there is a sizeable risk of them not being ultimately selected), resulting in a much narrower range of bids to take forward in the process. Alternatively, rushing to appoint a single preferred bidder wastes a golden opportunity to apply competitive commercial pressure, not just with regard to pricing, but in relation to the contract terms as well.

By contrast, service providers should familiarise themselves with the rules of the process as soon as possible, identifying areas where they can play to their strengths, or where they might seek to bend the rules to overcome weaker aspects of their offering. Suppliers often lose out during a competitive process for simple and avoidable errors. When looked at in the context of the service provider’s costs of bidding for each major project, these apparently minor errors can result in significant wasted bid costs, and even greater lost opportunity costs. Again, the more experienced service providers tend to have more sophisticated bid and risk management processes in place, such that they will either decline to bid for work or withdraw from bidding processes if they perceive that the risk/reward balance is getting unduly skewed, or if they sense that they are simply a ‘stalking horse’ in the bid process.

2.End to end – from RFP to exit assistance

Figure 1 provides an outline of the lifecycle of a typical outsourcing project. The requirement design and negotiation sections show pre-contractual activities, while the subsequent sections describe the various post-contractual phases. Descriptions of the activities that typically take place during each phase are set out below.

Requirement design: This marks the very start of the process, where the requirement for a service to be outsourced is identified, the business case verified and the RFP document set drafted. In addition to a description of the customer’s requirements for the services, the RFP will usually include materials describing how the procurement process will be run, and a draft of the contract that bidders will be asked to mark up and submit as part of their bid response (although in some cases a set of key terms or principles will be sent out in lieu of a full contract, albeit often set out in quite exhaustive detail). The phase ends when the RFP is issued to prospective bidders, with a deadline to submit responses. Note that this phase should also be combined with the gathering of the data that the bidders will inevitably require as part of their due diligence efforts (eg, as to historic performance as against the proposed service levels, details of assets, premises and employees who are in scope, details of impacted applications and contracts, etc).


Figure 1. Lifecycle of a typical outsourcing project
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Negotiation: This is the period from the RFP being issued until final signature of the contract with the selected supplier(s). As detailed below, negotiation often proceeds in several distinct sub-phases. What (hopefully) starts out as a relatively large field of providers is first whittled down to a smaller pool for more detailed negotiations based on an initial assessment of the high-level merits of the competing bids (which should cover all of the different aspects of their offerings – eg, their willingness to accept contractual risk, their commercial offering, the strength of their technical solution, and the degree of ‘fit’ that they have overall with the customer in terms of their culture and approach).

A common approach is for the customer to narrow the bidders down to just two potential suppliers for a ‘two-horse race’. That phase will often then conclude in a ‘best-and-final-offer’ (BAFO) down-selection point before a single supplier is appointed as preferred bidder, with whom the customer will then proceed to negotiate intensively in order to close out all of the final and finer points of detail. That then leads to final contract signature when any outstanding matters have been settled. See section 4 below for more detail.

Transition: This is the period after signature but before service commencement. It usually sees the service provider undertaking knowledge transfer activities, readying systems and interfaces for the commencement of delivery, and both the customer and service provider undertaking any staff-transfer activities (see the “Human resources and Acquired Rights Directive/Transfer of Undertakings (Protection of Employment) chapter for more detail). Transition usually ends with service commencement, although in some cases transition activity might continue after that (eg, if the service transfer is to take place in phases, as opposed to a single ‘big bang’ cut over).

Current mode of operation (CMO)/business as usual (BAU): This period starts with service commencement, where the service provider takes on delivery of the service from the customer (or previous supplier in a second-generation outsourcing), but is delivering the services in an essentially identical manner to that employed by the customer (or previous supplier) before service commencement. This will persist until any transformation-related activities result in changes to the services.

Transformation: One of the aims of many significant outsourcing projects is some form of service improvement being undertaken by the service provider. Digital transformation and shifting operations into more cloud-based delivery models have been significant features of many outsourcing projects in recent years, but may involve substantial changes to the customer’s historic ways of working. Any improved or altered methods of delivering the services will need to be tested and accepted by the customer before being implemented within the production/business environment, with the end of such testing process signifying the end of the transformation phase (which again may be undertaken in various phases or waves). The transformation might involve reducing the headcount required to deliver services, sending services offshore, introducing new technologies or methods of operation, improving the service levels against which the services are delivered, or finding improvements and/or cost savings via other means. Occasionally, the transformation will be a single ‘big bang’ change at service commencement, in which case there may be no CMO/BAU phase.

Future mode of operation (FMO)/steady state services: The services after the transformation has been completed and any acceptance or service commencement tests have been passed will then generally reach a new steady state of operation (subject to any change control procedures/continuous improvement obligations that might apply) for the remainder of the term of the contract. The service provider will remain under an obligation to deliver these transformed services until either handback of the services to the customer, or handover to a replacement supplier.

Exit period/exit assistance: Towards the end of the term, in addition to the continued provision of the FMO/steady state services, the service provider will be obliged to implement the exit obligations set out in a pre-agreed exit plan. Ideally, the exit plan will have been formalised early in the engagement (eg, within 60 days of contract signature) and then kept up to date throughout the term (as if it were instead to be left until actual expiry or exit, the risk would be that the parties might not then be the best of friends – especially in a breach-related termination scenario – and the process of obtaining agreement on the contents of the exit plan might then be difficult). The exit plan will cover matters including knowledge transfer to the entity that will have responsibility for service delivery after the term (the customer in an insourcing scenario, or otherwise a replacement supplier). These typically include transfer of any staff, novation/assignment of contracts, transfer of assets, migration of data, handover of premises, etc. See the “Assets and third-party contracts” chapter for more detail in this regard.

Different suppliers will use different terminology to describe the pre-transformed ‘as was’ services, and the post-transformed services. ‘CMO’ and ‘FMO’, or ‘BAU’ and ‘steady state’ are reasonably common terms within the industry, but other suppliers may have their own preferred jargon for these phases. Whatever the terminology used, the phases will generally map onto the block diagram above, with initial service commencement being an end point for transition activities, and final acceptance of transformation activities being a secondary end point.

Similarly, some regulated processes will have their own terminology for particular elements within the process. A good example is the European Union’s regulated procurement process, where public authority customers will generally issue an invitation to tender rather than an RFP, and (depending on the regulated process being used) the initial sifting of bidder responses might be done via a pre-qualification questionnaire stage within certain strict legal limitations rather than a more commercial sifting of initial responses.

In some cases, the complexity of the outsourcing might require multiple iterations of both transition and transformation. For example, it is not uncommon for an outsourcing to have a phased transition of services where those services were historically provided onshore within a higher-labour cost area (Western Europe, the United States) and are to be transitioned offshore to lower-labour cost areas (Eastern Europe or Brazil, Russia, India and China). That type of arrangement might see multiple instances of transition occurring, with delivery of the relevant service line from the offshore location signalling the successful completion of each transition phase. Similarly, a broad-spectrum outsourcing of an enterprise IT function might see multiple individual transformation projects within a transformation programme (eg, if there was an initial ‘lift and shift’ of an on-premise IT service delivery model and supporting infrastructure, to be followed then by a programme to shift such operations into the cloud, and for the service provider thereafter to support the customer from its cloud-based delivery solution). In that context the successful upgrade of the network, or hardware refresh of a mainframe, might be individual transformation projects with their own acceptance criteria and milestones. It is only when the entire transformation programme is complete and all projects fully accepted that the FMO or steady state is reached.

3.Request for proposal

3.1So tell me what you want – what you really, really want

Fables abound in which a fool is granted three wishes and the story then relates how each of the wishes results in misery for the unlucky fellow, rather than a life of ease and luxury. We do not need mischievous genies, malevolent faerie-folk or the devil himself to be involved for an unwary customer to find that what it thought it wanted has not only failed to solve its existing problems, but has also created a heap of new ones. “Be careful what you wish for” is as true in outsourcing as it is in the pages of Grimm, Aesop or Goethe.

The RFP needs to specify what the customer is seeking to purchase. In some cases that will be relatively easy, in the sense that a working system already exists that can be described and documented, or where there is a clear understanding of the services that are currently provided and that will need to be replicated in future. We do not wish to understate the complexity involved in documenting how an existing business process works – in itself, properly documenting how something is done can be challenging – but it is less of a challenge than drafting a description from scratch for a service not currently being provided. In any event, documenting an existing process presents the procurement team with a good starting point, even where new or transformed services are the ultimate aim of the procurement exercise.

However, documenting how an existing business process currently operates may or may not be an effective starting point depending on the rationale for the outsourcing. If the rationale is primarily cost driven, with any improvement in service quality or transformational aspects a secondary concern, then it can be very useful. In that case, the customer is likely to achieve its aims as a result of the service provider being able to leverage volume savings and/or reduce staff costs (via either headcount reduction or labour arbitrage by offshoring). The service provider will be best able to identify these opportunities, and how the current service levels are achieved, if it has a detailed understanding of the methods by which the services are delivered.

If the rationale is more dependent upon realising the benefits of the transformation phase (eg, by upgrading platforms, moving to a ‘best of breed’ technology, significantly increasing service quality, or re-engineering systems), then the minutiae of how the service is currently delivered is less relevant to how it will look in a post-transformation steady state. It is still worth including information about how the service operates, but the detail may be less critical to the various potential suppliers’ bids. In the context of cloud-based solutions or outsourcings that are intended to enable some degree of digital transformation or enhanced use of artificial intelligence-based solutions, for example, how the customer has historically set up its service delivery model may be of limited relevance to how things are going to be done in future.

The process of service documentation will usually be easier in a second-generation (or subsequent) outsourcing, where the existing service provider should have process flows, manuals and standard operating procedure documentation describing exactly what is done at present. If the customer drafted its original outsourcing contract properly such that it can use the content of those documents within its RFP without worrying about any IP or confidentiality claims from the supplier, then that can short-cut the need to document separately the services for the RFP. Again, however, this will depend on the degree of change that the customer is now envisaging.

The risk is that the customer will inadvertently ‘lock-in’ stale processes and methods. By being overly prescriptive about the services it wishes the potential suppliers to provide, the customer is less likely to receive bids for potentially better methods of delivering equivalent outcomes, on the basis that such bids would be non-compliant with the customer’s stated requirements. Service providers are justifiably nervous about submitting non-compliant bids, and while it is not unheard of for suppliers to submit multiple bids with both a compliant and non-compliant submission for the same RFP (especially if this has been flagged in the RFP as something that the customer is prepared to consider), it adds to the service provider’s cost of sale.

3.2Dealing with uncertainty

Increasingly often, the customer will wish to rely on the various potential suppliers’ market knowledge, expertise and proprietary methodologies or software to obtain a ‘best of breed’ service. To a greater or lesser extent, in such circumstances the customer does not know exactly what it wishes to buy.

Where this is the case, the customer needs to be very clear about the outcomes it is seeking to achieve. These should be specified both in terms of positive outcomes that are to be delivered (eg, achievement of specific service levels, availability of support during particular hours) and negative outcomes that are to be avoided (eg, high staff turnover within the supplier, poor knowledge of the customer). Returning to the theme of our mischievous genie granting three wishes, if a customer simply specifies the positive outcomes without considering what negative effects these could have, the mischievous supplier could grant the customer’s wish at the cost of those negative outcomes without having breached any aspect of the requirement.

The customer should consider what level of detail it wishes to use when describing the outcome. While the outcome needs to be defined properly, too much detail about how it is to be achieved risks missing the point of why it is desirable. A trick frequently used in training salespeople is to describe a product not just in terms of features (what it can do), but also in terms of benefits (what problems it solves, and how it provides an advantage to the customer’s operations). The same approach is useful when creating an outcome-based requirements document: the customer should think not just in terms of what it wants the supplier to do, but also in terms of what benefit the supplier delivers for the customer. For the customer, it is useful to set out the benefits to be delivered explicitly in the RFP document, so that the service provider cannot later argue that it did not understand the purpose for which the services were being delivered (see the “Warranties and delivery commitments” chapter). To get the full benefit of the service provider’s explicit knowledge of the purpose for which the customer is purchasing the services, the customer could consider including warranties that the services will be fit for purpose. Service providers will often seek to exclude such warranties, but there is no justification for a blanket exclusion if the customer has explicitly stated the purpose and benefits in the RFP. An example of an outcome-based requirement can be seen in Table 1.


Table 1. Example outcome-based requirement


	Requirement number


	Requirement


	Benefit(s) to be delivered




	X-01


	Inbound calls to the helpdesk answered promptly:

•97% within three rings

•99% within five rings


	•Users have confidence in the helpdesk

•Issues are resolved more quickly

•Users’ productive time is increased as they spend less time waiting for issues to be fixed




	etc


	


	








Another good reason to avoid being too prescriptive in terms of how a particular requirement is to be met is that it precludes the prospective suppliers from proposing their own solution to the problem. Henry Ford is credited with having declared that if he had asked his customers what they wanted, they would have asked for a faster horse. What they really wanted was faster transportation that does not get tired or leave manure in the street. This illustrates that describing the individual requirements and benefits at a higher level, rather than by reference to existing solutions, allows for the possibility that suppliers will propose something that the customer had not thought of, but which delivers all of the customer’s desired outcomes more effectively. Some customers seek to address this by introducing an additional early stage into their procurement process, which is often referred to as a ‘request for information’ stage, whereby they effectively ask the responding bidders to explain what they think is within the art of the possible and what kinds of solution they think that the customer should be considering (which inevitably will be skewed towards the solutions that they themselves can offer, but that should at least provide the customer with some useful food for thought in firming up its more substantive RFP).

In a similar vein, particularly with technology-centric services, it is easy to fall into another trap by assuming that a particular software platform or vendor’s product is essential. Some vendors have encouraged this when it helps to support dominant positions in relation to areas of business – it does not take too much effort to think of pertinent examples of proprietary PC operating systems or enterprise database products where this has been the case. Following the above logic, it is easy to see how this falls into the same trap of being too prescriptive and precluding other possible solutions. This also risks freezing the solution at a point in time, and reducing the possible benefits to be realised via technology change during the term of the contract. With outsourcing contracts often having a term of five years or so, and the pace of technological change being as swift as it is, this lock-in can have very serious consequences for the customer over such period. Some of the clearest examples of this can be found by looking at enterprise communications outsourcing arrangements over the past several years. The rapid growth (and in some cases similarly rapid decline) in the deployment of technologies such as the BlackBerry, iPhone and Android phones have caught out unwary customers that were too prescriptive about the device families that the supplier should provide and support. The use of cloud-based delivery platforms promises to address some of these concerns, but it remains to be seen how successful they will be in this regard.

Openness and flexibility can take on a new importance in regulated procurement processes. Again, looking to regulated procurements within the European Union as an example, a customer that too narrowly specifies its requirements (by dictating that a particular process, methodology or software platform be mandated) could leave itself open to challenge in court on the basis that its criteria unfairly favour bidders with a particular commercial relationship with the relevant vendor. Any procurement that is being undertaken against a regulatory backdrop needs to ensure that it is complying with such rules when the customer requirements are being drafted.

3.3You get what you measure – but might not get what you do not

From an operational perspective, the service level regime in an outsourcing contract is at the heart of the delivery of services. The RFP pack should set out those service levels that the customer expects to be met. While customers should provide a strong guide as to service credits and termination triggers that might be calculated within the RFP pack, other elements relating to the service level and credit regime can be left until the negotiation process. This is particularly true of the level of the monthly charges that will be at risk to service credits – with bidders being encouraged to offer a higher amount than the other bidders in the process. Setting a minimum expectation in line with market norms, and then asking for the potential suppliers to offer more than that as part of the scoring of their bid can be very effective.

The “Services and service levels” chapter explains more about the theory of how service levels should be set and credits calculated. For the purposes of the RFP document, it is worth considering that any aspect of a service that is measured tends to get special attention from a supplier – particularly if it has credit consequences attached to that measure. The inevitable consequence is that other areas that are not measured tend to be ignored. It is therefore essential to ensure that the service levels represent a complete picture at the outset of the RFP process, with all key aspects of the service being identified and measured.

3.4The draft contract

The RFP pack will also include a starting draft of the contract or at least a set of detailed key principles, and the bidders will be asked to review and submit a mark-up as part of their response.

Some see this as the customer’s best chance to draft a contract that is skewed heavily in its favour. The logic for this being that throughout the rest of the process, the bidders will all seek to chip away at it with more supplier-friendly terms. While this temptation to impose every possible risk upon the service provider can be strong, in reality there is little to be gained by starting out with a heavily biased contract knowing that it contains provisions that will be challenged and in respect of which the customer will concede. This wastes time for the bidders in reviewing and responding to the draft, and makes the customer’s position on other issues look weaker by reason of earlier concessions. Instead, starting with a more reasonably balanced contract where the customer can justify each provision as necessary will result in a better overall process (and avoid the service providers also adding unnecessary elements of risk premium into their pricing), and also help to shorten the overall procurement process (and reduce costs into the bargain).

The draft contract or term sheet should be as complete as possible. While the exact detail of the services descriptions, transition timetable and activities, transformation timetable and activities, and detail of the charges will depend upon each bidder’s response, in almost every other area it is possible to include detailed drafting. This should include all front-end terms and conditions, the service credit mechanism, the basics of invoicing and payment, governance, disputes, change procedures, acceptance procedures and the effects of delay. It would be preferable to have detailed mark-ups back from bidders in this regard, rather than responses to high-level statements of principle, which would have little benefit in future. For example, a requirement that the service provider commit to ‘market-leading service levels’ is effectively meaningless if it is not tied to an actual description of what those service levels are to be, and an idea of what the consequences will be if they are not met.

3.5Insert tab A into slot B

A good RFP pack will include a very clear roadmap for the entire process through to contract signature. It should, among other things, specify:

•the deadline to submit responses;

•the format(s) that the response should be in, which may vary for each element within the required response – for example, the draft contract might need to be submitted as a marked-up document using Microsoft Word’s track-changes function, whereas any pricing might be submitted in a spreadsheet worked out against a notional service demand forecast over the term;

•the date, time and location for meetings;

•the names/functions of the bidder personnel who must attend each meeting, to ensure that persons with the correct expertise are available – lawyers and commercial leads at contract meetings, technical staff at solution design meetings, etc;

•the date for down-selection decisions; and

•the criteria for scoring bids and making selection decisions.

Some additional guidance on the way that the bidders need to address their remarks regarding the draft contract or the key principles may save a lot of time during the selection process. The customer could, for example, consider stating that the bidder must unambiguously indicate if it agrees with the proposed positions. If the bidder disagrees with the proposed positions, it should make that clear and also set out in full what its proposed alternative would be. In order to avoid any delay in the process, it can also be helpful to mention that responses that are deliberately evasive or that state that the issues are ‘to be discussed’ at some later stage (or similar) will be viewed negatively in the customer’s assessment exercise. Again, in order to speed up the process, a bidder should be requested to respond in a way that enables the customer to see exactly how the bidder would wish to propose that the contract would deal with the issue concerned, including suggested drafting where necessary, along with supporting rationale. The RFP instructions should also make it clear that the bidder’s response in relation to the draft contract or key principles should be exhaustive and that, following submission of its response, further disagreement and/or alternative positions to those set out in its response will not be considered. The customer should reserve the right to modify and/or add to its requirements in the framework of further discussions and negotiations. The question may also arise as to which extent references to any approaches or positions adopted in any existing contract in place between the customer and/or its affiliates and the bidder should or should not be made. If the customer would like to avoid this, it could state in the RFP that it views this new and current contractual process as being unique to the requirements of this project, and that, accordingly, positions agreed in relation to other arrangements or projects will be neither necessarily relevant nor a guide to what the customer may be willing to accept this time around.

This will set clear expectations for the bidders, and result in a smoother process for the customer, where it is easier to compare bids on a like-for-like basis. That said, all of this should clearly be made subject to the customer’s ability to vary the requirements or any other aspect of the process at any time without liability to the bidders.

Again, this takes on a greater degree of importance where a public authority is engaging in a regulated process, as stepping outside the rules set down at the outset could provide disgruntled bidders with grounds to challenge the process.

3.6Confidentiality, liability, costs

That mention of liabilities takes us to the final part of the process – the need to consider liability and other, more traditionally contractual aspects of the arrangement.

In private-sector procurement processes, it is common for bidders to be asked to sign full non-disclosure agreements or confidentiality agreements before being sent the RFP pack. These agreements will cover the entire procurement process, including the existence of the process and all information shared during the process. As will be discussed below in section 5, the due-diligence elements of a procurement can result in the customer making a considerable amount of confidential information available to suppliers.

In the public sector, it is more common for some aspects of the procurement to be in the public domain. Often, the public authority will have advertised that the procurement is underway, and publicly invited the submission of tenders. Even so, it is still usual for bidders to be asked to sign non-disclosure agreements covering the more detailed information that will be shared later in the process.

In different parts of the world, a customer’s liability to a potential supplier for pre-contractual expectations that may have been created varies considerably. In some jurisdictions, the customer will bear no responsibility to a service provider for any pre-contractual discussions, even if the customer is later shown to have dealt with the service provider in apparent bad faith. In other jurisdictions, however, the customer and service provider might bear some responsibility for pre-contractual discussions if they later prove to have made untrue statements that induced the entry into the contract (eg, misrepresentation). In other cases, applicable law may provide for material remedies for any bad-faith dealings during the negotiation. Any procurement needs to consider these issues carefully. Where the procurement covers multiple jurisdictions, all of the rules applicable in each relevant jurisdiction need to be examined, with the process being run in accordance with the most stringent requirements across all relevant regimes. These requirements for fair pre-contractual dealings are yet another reason for the customer to set out the detail of how the process will be run at the outset, as that way the service provider cannot later claim to have had different expectations about its engagement in the process or chances of success.

Finally, for clarity it should be expressly stated that the bidder is entirely responsible for all of its bid costs and other expenses incurred throughout the process, regardless of whether the bidder is ultimately appointed as the chosen supplier or otherwise. This is particularly relevant in those jurisdictions where a customer may run the risk of being exposed to pre-contractual liability in the event that negotiations are terminated with one or all of the bidders during the negotiation process. This is also the reason why the authors often see that in those jurisdictions where pre-contractual liability risks are most present, the bidder is requested to confirm that the customer may at any time and for any reason cease discussions and negotiations with the bidder, and that the bidder shall not have the right to claim any compensation or reimbursement of costs in relation thereto or as a result thereof. Such confirmation can be obtained through a separate contract that will be signed (eg, the non-disclosure agreement as referred to above or by stating in the RFP that following submission of a proposal the bidder has irrevocably accepted those provisions of the RFP).

For consideration of issues associated with preferred-bidder status and any request that a letter of intent be executed or exclusivity granted, see sections 4.5 and 4.6 below.

4.From RFP to contract signature – the negotiation

4.1Keep it competitive

As indicated above, the customer’s best chance of securing a good deal from its appointed service provider is to retain a degree of competitive tension during the negotiation process. Designing a process to maintain that tension is likely to result in a materially better deal for the customer than any process that lacks such tension.

That tension must be genuine – the bidders all need to have a real expectation that the customer might select one of their competitors. If that belief is lacking, then any potential benefit of a competitive process will be lost. This tension can be lost in several ways. It may be that a bidder discovers who the other bidders in the process are and realises that none of them poses a real threat. It may be that the key decision-makers within the customer consider one particular bidder to be a far safer bet than the others, and this information is leaked to that bidder (whether deliberately or inadvertently). In other cases, it may be that the other bidders pull out, leaving one bidder as the only option.

In other circumstances, it may be simply impossible for any other bidder to be included in the process. For example, if the service is dependent upon a proprietary technology, and there is only one provider of such technology, then that eliminates the potential for competition at the outset. In other cases, the business team might come to the legal function too late in the process, having already ‘selected’ their chosen supplier partner and perhaps having even told the relevant service provider as much. In these cases, there is no (or at least very little) scope for competitive tension.

The advantage of a competitive process is clearly that the bidders are each likely to feel under pressure to make a better offer (eg, lower price, a commitment to higher service levels, a larger percentage of monthly fees at risk to service credits, etc). It also provides the customer with a useful extra weapon for its armoury during the negotiation. It avoids the customer having to appeal to market practice to justify why a bidder should accept a particular clause. Where another bidder in the process has accepted such provision, then the customer can state that it need not look at what the wider market position is for the purposes of the current engagement – since other bidders are willing to accept the provision, the bidder that refuses to accept it is at a disadvantage.

Where it is simply impossible to retain competitive tension, which tends to be the case at the end of a process where a preferred bidder is appointed, then the customer must fall back on the usual array of arguments to justify its position. Considering which party is best placed to manage a particular risk, what operational and governance mechanisms can be used to mitigate against those risks, and what non-contractual remedies each party might have in such circumstances can all help to smooth over the last sticking points in the process.

4.2Planning it out – timings and deadlines

One of the toughest questions to answer when starting a procurement process is: how long is it going to take? Inevitably, the business will want the procurement wrapped up as quickly as possible, but there is a real risk of underestimating the work involved, and the time that it is likely to take. Securing the time and attention of the relevant key personnel at the customer organisation (whether decision-makers or subject-matter experts) may be difficult, especially where they have their day job to attend to on top of the negotiation. Carefully planning out a sensible negotiation timetable, with down-selection points, and time for reviews, bidder response preparation, scoring and negotiation built in, will help to set reasonable expectations at the outset. It can also help to reinforce in the minds of potential bidders that they will be rejected from the process if their bid is not good enough at each stage.

Assuming that the RFP document is sent out to bidders at the beginning of a month (Month 1), then a reasonable timetable for negotiation might look like the Gantt chart in Figure 2 on the next page.

The chart provides for the field to be narrowed from the initial bidder group to a single preferred supplier in four stages.

•If more than four or five bidders respond to the RFP, then it might be necessary to conduct a cull of the field at the end of the initial review of bidder responses. In the chart, that would happen at the end of Month 1.

•After initial feedback to the four or five remaining bidders, and a chance for each of them to resubmit their (hopefully improved) bids, there would be the first formal down-selection process. This would leave three bidders in the process. In the chart, that takes place at the start of Month 3.

•The field is than narrowed from three bidders to two after initial one-day face-to-face sessions with each of the three bidders. This should be enough time to establish with each of the three how easy they will be to work with, how likely they are to yield additional concessions in the process, and how much they want the business. In the chart, this takes place on the 23rd of Month 3.

•The last selection point is after the BAFO stage, following a six-week face-to-face negotiation run. This selection point, and the formality of a BAFO process, is critical. After this point, the remaining bidder is, whether officially named as such or not, the de facto preferred bidder. The competitive tension will have dissipated, and the customer needs to have wrung all of its desired concessions from the selected bidder by this point.

Having several bidders in the process multiplies the work required in reviewing and scoring the bidders’ responses. Outsourcing contracts tend to be large documents. Even for a relatively straightforward outsourced service, the contract without the service description might be 150 pages long, the service description and service level chart another 150, and the charges mechanism and supporting spreadsheets another 50 or so. Reviewing and scoring these documents, and then negotiating them, for multiple bidders is time consuming. The longer review periods at the start of the chart may look generous, but reviewing, evaluating and comparatively scoring more than five bidder responses in just over two working weeks will stretch most procurement teams.


Figure 2. Gantt chart
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Therefore, Figure 2 is designed to apply pressure to the bidders earlier in the timeline to improve their offer and stay in the process, with significant negotiation effort being saved to the two-horse race phase starting in Month 3. The six weeks allowed for that phase across two bidders effectively gives three weeks per bidder. That can be split up in various different ways – a week with bidder A followed by a week with bidder B, or seeing each bidder for two days in each week, with the fifth working day reserved for drafting.

Time can be easily saved within such a process. Where possible, tasks can be run in parallel. Figure 2 includes an example of this, where the initial feedback conversations with bidders can start while the reviews of other bidders’ submissions are ongoing. If the customer has received five bid submissions on the 12th of Month 1, it might have fully reviewed the first of those within a few working days and be able to provide initial feedback to that bidder accordingly. That bidder can then be working on revising its bid in accordance with the feedback, while the customer is still reviewing and providing feedback to the other bidders.

4.3Multiple appointed suppliers

All of the above has assumed that the customer wishes ultimately to appoint a single supplier. In many cases, customers will wish to run a process to appoint multiple suppliers, with common scenarios for such multiple appointments being as follows.

•A complex array of services, where different suppliers have specialist expertise in different fields. Consider, for example, the outsourcing of an entire enterprise IT function. That might involve the outsourcing of service lines including desktop, servers, mainframe, hosting, storage, security operations, networks, telecommunications, application development and application maintenance, and very often a transformative element to switch ‘on premise’ elements of service delivery into cloud-based ones. It is conceivable that the customer might wish to appoint expert suppliers to cover each area, which could see one supplier appointed for desktop, another for back-end services such as servers, mainframes (if and where still relevant), hosting, storage and security, a third for networks and telecommunications, and a fourth for application development and maintenance.

•A framework contract under which multiple discrete work packages will be offered, with a desire to retain competitive tension for each work package. In this scenario, the customer might appoint three of the bidders on substantially similar framework terms and then, as each of the work packages is let, run a mini-competition between the appointed suppliers to see which of them will win that work package.

Where the outsourcing is to result in a multi-bidder appointment, then the complexity increases, and the timelines to run the procurement process also increase, but the same basic principles apply.

For each additional final appointee, the initial field of bidders should ideally be greater by at least two to maximise the quality of options for the final choice. So to run a process to appoint three suppliers, the initial field of four or five bidders recommended for a single supplier becomes eight or nine for three suppliers. That then means that a two-and-a-half week initial review period might take nearer to five weeks, and so on. That said, as the customer increases the number of likely appointed suppliers, the opportunities for parallel working increase. Therefore, it might be possible (depending on resources within the customer and its various advisers) to have different teams working with different bidders in parallel, thereby shortening what could otherwise be a very lengthy timetable.

4.4BAFO and the preferred bidder

A key phase in any process is when each bidder is asked to submit its BAFO. Ideally, it should be an opportunity for the bidders that remain in the process to put forward the offer upon which they wish their bid to be finally reviewed. The threat that, after this stage, only one bidder will go forward to be the appointed service provider (or a small defined number if a multi-supplier project) ought to be the incentive to make such final concessions as are required.

As much as the intent of the BAFO process might be to achieve a final executable contract document, in reality there almost always remain several points to be finalised. Therefore, there is usually a need to allow for some additional closing of issues. However, the BAFO process should not take place too early. If there is a possibility that, instead of just a few final points, a larger number of key issues will remain outstanding at or after BAFO, then the time is not right for BAFO. Instead, the customer will generally be better served by delaying BAFO until just a handful of minor outstanding points remains, and by retaining the competitive tension of the two-horse race for longer.

After BAFO, the selected bidder will in all likelihood realise it is in a relatively strong position. It therefore becomes more difficult for the customer to persuade the bidder to make additional material concessions thereafter. That is to be expected, and it is the reason for ensuring that as few issues as possible remain after BAFO. One very serious matter that the customer needs to protect against is the potential for the appointed preferred bidder to seek to reopen previously agreed points. The best defence against such request is for the post-BAFO process to be kept relatively short, and for the other bidder to be kept in the background if possible. That way, in the event that the preferred bidder starts to backslide on issues, the customer can reopen negotiations with the other bidder instead.

4.5Letters of intent

Particularly upon being selected as preferred bidder, a service provider may seek to start work. The extent to which there will be pressure to do this will depend upon how aggressive a timetable the customer is pursuing in relation to transition and service commencement. The types of activity normally envisioned include knowledge transfer, design and set-up.

Before starting any pre-contractual activities, the service provider may seek coverage in the form of a letter of intent, specifying that, regardless of whether the customer ultimately enters into a full contract with the service provider, the customer will pay the service provider for work undertaken. This is not unreasonable, particularly if the customer is expecting the service provider to expend material amounts of effort or to otherwise incur material costs.

Particular attention will need to be given to the scope, pricing, liability, term and termination clauses when drafting such a letter of intent, as these will be the most contentious areas when negotiations would need to be terminated and no final contract would be agreed upon.

Where the timing pressure that drives the need for the service provider to start work before the contract is finalised genuinely is coming from the customer – and this should be distinguished from a service provider simply claiming that it needs to start work early to meet a timetable – then it is not unreasonable for coverage in the form of a letter of intent to be provided. In such circumstances the customer should ensure, as a minimum, that:

•the letter of intent provides coverage to a defined cap (eg, $100,000);

•the cap is structured as a true cap rather than a fixed fee, costs will accrue in line with an agreed rate card, and the customer will pay a lower sum if the value of work is below the cap;

•the value of work will be set off against the charges under any contract eventually executed – otherwise the letter represents an increase in the costs of transition;

•ownership of all work product (and intellectual property in the same) produced under the letter vests in the customer; and

•the customer can terminate the letter at any time – with the proviso that it will pay to the cap for work done before termination.

The preferred bidder may seek to introduce some form of penalty or liquidated damages payment in the event that the full contract is not executed within a particular period. However, we have never encountered a circumstance where any proffered justification for such a move by a bidder withstood serious commercial scrutiny, and the customer should resist such a move.

4.6Exclusivity

The preferred bidder may seek a period of exclusivity in relation to the negotiations, where the customer agrees not to discuss the deal with any other party (and particularly any of the other bidders) for a given period. Again, within the content of the multi-bidder process described above, this tends to be a request made after BAFO.

There is rarely any advantage to the customer in agreeing to such an arrangement. Very occasionally, the supplier may request exclusivity in exchange for undertaking pre-contractual work at its own risk (ie, without the type of capped fee coverage described in section 4.5 above). This is often sold by a bidder as a demonstration of its commitment to the project by being prepared to undertake some of the early-stage work for free. If that is the case, the customer might query the extent to which it really is getting work ‘for free’, because it might simply be delayed payment of the bidder’s fees if the quoted transition costs within the bid remain as they were.

On the whole, exclusivity periods tend to benefit the bidder more than the customer. In addition, they can provide coverage for backsliding by the bidder, while precluding the customer’s ability to reopen discussions with the other bidders within the exclusivity period. For that reason, if exclusivity is to be agreed to at all, it needs to be on the basis that any settled points in the negotiation would not be reopened by the bidder. This can sometimes be achieved contractually by appending to any letter of exclusivity a copy of the then-current travelling draft between the parties in which only those areas of the contract that are not settled are shown with tracked changes. The letter can then provide that the bidder will not raise any issues affecting those areas of the draft not showing tracked changes as a guard against backsliding. While not bulletproof (the bidder could simply introduce a new point within a tracked-change area instead), it clearly captures the intent of the parties to limit the subject matter of discussions during the exclusivity period to a narrow range of known issues.

4.7Regulatory requirements

This chapter has touched several times upon questions associated with particular regulatory regimes that might affect a procurement process, using the European Union’s regulated procurement process for public authorities as a prime example.

Clearly, where the customer is subject to such a regulatory burden, the process must comply with it. In such cases any timetable would differ from that set out in section 4.2 above in order to accommodate the particular requirements of the process. Sticking with the EU model as our example, where a regulated procurement is proceeding in accordance with the ‘competitive dialogue’ procedure, then any timetable will need to allow for a pre-qualification questionnaire phase and a standstill period before final contract award in accordance with the legal requirements applicable to that procedure.

4.8Second generation – fitting into an exit timetable

Finally, one of the greatest sources of pressure upon any procurement timetable might be a ticking clock towards termination of an existing supply arrangement. In that case, the process needs to be timed to ensure a new supplier has been appointed not just prior to the end of the current contract term, but ideally so that the transition period in the new service provider’s contract coincides with the latter part of the exit period under the old service provider’s contract. The overlap should ideally be a period of several months to allow for all of the various transition activities to be completed (knowledge transfer, asset transfer, novation and assignment of contracts, and, where applicable, the transfer of employees from one supplier to the other). The ideal for multiple generations of outsourcing is illustrated in Figure 3.


Figure 3. Multiple generations of outsourcing
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It is always a good idea to be realistic about the potential for a process to be delayed by unforeseen events. Where the termination of an existing contract sets a hard deadline for service commencement under a new agreement, adding some padding to the process is advisable.

5.Due diligence

Alongside any negotiation process, the customer and bidders will each need to conduct due diligence in relation to the proposed services. The information gathering undertaken by the bidders upon the customer is known as ‘inbound due diligence’, and the customer’s checks upon the bidders is referred to as ‘outbound due diligence’.

5.1Inbound due diligence

As noted in section 1 above, the appointed service provider will be taking on an obligation to deliver a service to a particular standard during the term of the contract, and receiving an array of assets, contracts and staff to support that delivery. It may be taking a lease over premises; it may be required to refresh systems and hardware, renew contracts, train and develop staff and renovate premises during that period. Such a contract is therefore genuinely akin to a business and assets transaction in the corporate world.

In order to ensure that the customer’s requirements can be met with the assets, contract, people, etc that it will inherit if appointed, the service provider needs an opportunity to check these and verify their status and quality. Most importantly, where the service provider will be asked to meet certain service levels, it needs an opportunity to check (as best it can) the historic performance or, alternatively, where historic data is not available, the quality of the systems and people to make a reasonable assessment about their ability to deliver to the required levels.

This will usually involve access to a data room where relevant documents (contracts, records, etc) are stored, and visits to check sites and systems. It can also be helpful to conduct workshops with key personnel and subject-matter experts, who can explain any issues not evident from the records and visits.

The customer may have legitimate concerns about sharing certain data with bidders as part of the due diligence process. In addition to the contractual confidentiality protections that the non-disclosure agreements provide, it is common for customers to redact particularly sensitive data (eg, regarding prices and liability limits) from documents in the data room, and make this available only to the preferred bidder post-BAFO. This might then mean that the preferred bidder needs to be afforded an opportunity to revisit its pricing – to the extent that it is genuinely affected by the new data – after the unredacted documents are shared.

Any sharing of data with bidders during inbound due diligence needs to be subject to any confidentiality obligations that the customer owes to third parties. Particularly in respect of any contracts that will be shared in the data room, the confidentiality provisions that apply between that third-party contractor and the customer need to be checked to ensure that the relevant contract can be shared in the data room, always subject to the terms of the non-disclosure agreements with those bidders. It may be necessary to approach some third parties for consent to sharing of the contracts prior to their being made available to the bidder group.

5.2Outbound due diligence

The customer will also wish to check that each bidder is able to deliver the services, and outbound due diligence will usually concentrate on the following three areas.

(a)Site visits to the bidder’s facilities

These are to check both the quality of the facilities and people, and the security arrangements. The latter series of checks are particularly important where the customer is subject to legal data protection or privacy obligations. These commonly mandate that the customer satisfy itself as to the technical and organisational security arrangements in place at the facilities where data processing is carried out before such processing begins.

(b)Reference conversations with the bidder’s existing customers

While the bidder will normally nominate its reference customers (and generally, therefore, pick its happiest customers to act as referees), customers nevertheless often glean important details about the ethos and approach of organisations from these conversations. Is the bidder sufficiently flexible? Are issues escalated and resolved quickly or swept under the carpet? Has the bidder tended to take a nickel-and-dime approach to costs via change control?

(c)Credit/public information checks

Finally, the customer should undertake checks of public information sources both at the start of the process and immediately prior to any final down-select decision and contract signature. News of any high-profile incidents involving the bidder, or any concerns regarding its solvency, need to be weighed carefully.

6.Delivery

6.1The contract

Once the preferred bidder has been selected, all final issues have been resolved and the contract has been signed, the only thing left to do is the minor matter of delivering the outsourced services. If the proof of a pudding is in the eating, the proof of a procurement process is in delivery.

Key throughout delivery is for the contract to be a living document that guides the process, and regulates the relationship between customer and service provider. Too often, commercial teams within customer organisations will suggest that the contract will be ‘put in a drawer and forgotten’ as soon as it is signed. The danger in doing that is that, in practice, the parties will then follow processes and approaches different to those in the contract, and over time be deemed to have amended it (depending on the laws of the jurisdiction applicable to the contract). This is inevitably disadvantageous for the customer, as all the hard-fought protections in the contract itself will have been wasted and erased.

Instead, the contract should be written with processes and procedures that the parties will actually follow in practice. It should guide governance, change and (if necessary) disputes.

6.2Transition

As noted above, transition tends to be about knowledge transfer, system set-up and people transfer. It is fairly rare for a contract to go badly off the rails in the transition phase, although delays are more common, as are increases in cost beyond that originally anticipated. That said, as with transformation below, delay is the biggest risk factor. The customer should be monitoring progress throughout this period and flagging delays early.

As this is the first part of the engagement before the service provider actually takes on service delivery responsibility, it sets the tone for the entire remainder of the engagement. A no-nonsense (but not unnecessarily aggressive or punitive) approach by the customer is recommended. Where delays occur, as a minimum the customer should flag that a remedy has accrued. Even where the customer does not wish to pursue the remedy immediately, it should not waive it entirely. Instead, it should explicitly set the claim to one side on the basis that it is – in effect – being ‘put on ice’. That way, if any other failures should occur, any ‘banked’ remedies for earlier breaches can then be reactivated.

6.3Transformation

As with transition, the issues most likely to arise during transformation are delay related. It is far more likely that these may occur during transformation as the activities tend to be more complex and unique (eg, in terms of the extent of remediation that may be required regarding a customer’s set of applications in order to enable them to work in a cloud-based environment). Whereas any major supplier will have successfully undertaken transition many times, transformation projects are not so reproducible.

By the time any transformation acceptance dates are due, customer and service provider will likely have been working together for some time. The shape and nature of the relationship at that time will therefore inform likely reactions to failure – is this a trusted partner that has demonstrated a commitment to excellence in other areas and ought to be given the benefit of the doubt, or has the relationship been rocky from the start, and this is just another boulder? Giving the service provider an opportunity in the early period to earn trust and build up goodwill can then pay dividends in preserving the relationship later on.

6.4BAU/steady state

Whatever the relationship between customer and supplier, whether friendly or fractious, regular governance meetings and acting in accordance with the provisions of the contract are key throughout. As noted above, failure to do so could equate to the customer losing rights and remedies.

Where things are going wrong, customers tend to be surprisingly nervous about using any dispute resolution procedure provided for in the contract. It might sound trite, but the reason that a disputes process is included within an outsourcing contract as a matter of course is for it to be used. It is almost always better for a dispute to be aired and escalated (and therefore, with any luck, resolved) than for it to fester and manifest itself in disgruntled users and low-level sniping.

Governance meetings tend to be set to a monthly cycle, and are therefore relatively easy to stick to. Most contracts will also provide for a range of longer-period obligations: exit plans might be updated annually; a right to audit (other than for regulatory reasons or where fraud is suspected) might be limited to one per annum; and benchmarking or market-testing of prices might be on a longer than annual cycle. Customers should set a checkpoint at least once per annum to ensure that these longer-period rights and obligations are being met.

The publisher acknowledges the contribution of Kristof De Vulder and Gareth Stokes to this chapter in the previous edition.
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1.Outsourcing: success in the face of complexity

In contrast to more traditional customer–vendor service agreements, outsourcing arrangements are characterised by their tendency to be longer-term, complex and, at the same time, critical to the customer’s business. Broadly, outsourcing involves the customer in effect transferring a function of its organisation (or elements of a function) to a third-party outsourced service provider. This involves the service provider contractually assuming responsibility for the performance of what can be highly mission-critical and sensitive elements of the customer’s organisation, including taking over:

•the employment of the employees making up the function;

•ownership of real and personal assets of the organisation;

•the management of third-party suppliers;

•responsibility for a business process or other key business function, and the achievement of service levels; and

•the management, storage and security of highly sensitive data, such as personal, financial and health data, and the customer’s own confidential information.

If there were any doubt regarding the complexity of an outsourcing, the contents of this book clearly dispel that doubt. Yet, while complex, organisations all over the world have turned to outsourcing as a tried and tested way of achieving strategic objectives and operational efficiencies. In our experience, customers that understand the critical role that they play in the build-up to and execution of an outsourcing strategy are best placed to ensure the successful achievement of their desired objectives.

So what is the role of the customer in an outsourcing? In a nutshell, the customer is responsible for ensuring the success of the outsourcing at least as much as, if not more than, the service provider. This may sound controversial at first; after all, is it not the service provider who is being paid by the customer to fulfil the outsourcing contract and provide the requisite services? The answer is, of course, yes, but while service providers will take on contractual risk under the outsourcing contract, and receive payment for both taking on that risk and delivering the outsourced services, at the end of the day it is the customer that will suffer most if the outsourcing fails (and whatever contractual remedies it may then have will be unlikely to compensate it fully for the resulting impact upon its business). Equally, while risk of service delivery passes to the service provider, there will invariably be at least some level of retained responsibilities for the customer to fulfil. The responsibility of the customer is particularly notable where the customer is a regulated entity and is required to demonstrate, at the outset and on an ongoing basis to the relevant regulator, appropriate management of the outsourcing relationship.

Viewed another way, outsourcing transactions are not true partnerships or joint ventures where each party has a stake in the success or failure of the services (no matter how much outsourcing contracts are sometimes compared to marriages). Rather, the service provider stands to gain in a single way – the revenue stream generated from fees paid by the customer. By contrast, it is the customer’s end clients that will leave if they are not getting the service they require because an IT system is down; it is the reputation of the customer that will be damaged if sensitive customer data is stolen due to lax security on the part of the service provider; and it is the customer that will suffer regulatory fines and other penalties if it fails to meet its regulatory commitments due to the service provider’s performance failures. The customer cannot, therefore, afford to see the outsourcing fail, but rather should treat the outsourcing activity, from the moment that the idea of outsourcing emerges within its organisation and throughout all the various stages of outsourcing (including tendering, contract negotiation and execution, service delivery and any transition to a third-party supplier or back in-house) as an activity which it owns and must remain responsible for at all times. This requires a sophisticated approach to contract management throughout the life of the outsourcing arrangement. Adopting such an attitude towards the outsourcing will help the customer to ensure that it reaps the benefits of a successful outsourcing programme.

2.Hallmarks of a successful outsourcing

Before delving into the specifics of what the customer role entails and what the customer should do to help to ensure the success of an outsourcing, it is useful to be clear about what a successful outsourcing looks like and compare that with what amounts to an outsourcing failure.

When speaking to procurement specialists, there are always two key elements of success – namely, the solution and the price. Procurement specialists want to ensure that they are contracting with the service provider for the right solution and that they will be paying the right price. But is the right solution at the right price enough to equal outsourcing success? And what does ‘right’ mean anyway? In our experience, 10 elements mark an outsourcing as successful, although these hallmarks are neither definitive nor to be given equal weight when assessing the success of an outsourcing.

2.1Customer’s needs satisfied
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Activity

12th Month 1 - All bids received (except at least four or five bidders).

12th-31st Month 1 — Assessment of initial responses/scoring. If more than four or
five bidders, this could include rejection of worst initial offers to narrow the field.
Communication to non-selected bidders 31st Month 1.

19th Month 1-14th Month 2 — Feedback (not negotiation) meetings/calls with four
or five down-selected bidders. Customer should provide brief written feedback
highlighting issues in the contract response prior to the call. Each bidder given two
weeks from the date of its meeting/call to revise its contract mark up/bid pack.

3rd-28th Month 2 — Receipt of revised contract mark ups/bid packs from bidders

following the feedback call (two weeks after each call). Customer reruns bid scoring.

29th Month 2 - All revised dashboard scores for all four or five bidders circulated
to all stakeholders within the customer (business, procurement, technical,
operational, risk, legal) ahead of down-select meeting.

1st Month 3 - Initial formal down-selection. From the four or five bidders, three are
selected for continued dialogue. Decision communicated to bidders.

3rd Month 3-16th Month 3 - Initial one (full) day negotiation sessions with three bidders.
Revised contract drafts/commercial offers produced following each one-day session.

19th-23rd Month 3 — Feedback to wider customer stakeholder team on quality of
bidder responses so far. Down-select to two bidders for more material negotiation.

26th Month 3-4th Month 5 — Detailed negotiations as a ‘two horse race’ with
remaining bidders (six weeks).

4th-11th Month 5 — Bidders prepare BAFO submissions.

11th Month 5 — BAFO submissions received.

11th-18th Month 5 — BAFO evaluation.

18th Month 5 — Preferred bidder selected.

18th Month 5-1st Month 6 — Contract finalisation negotiations (two weeks).

1st Month 6 — Contract signature.
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