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Jasna Bakšić-Muftić (University of Sarajevo)
David L. Carey Miller (University of Aberdeen)
Loussia P. Musse Felix (University of Brasília)
Emanuel Gross (University of Haifa)
James E. Hickey Jr. (Hofstra University)
Jan Klabbers (University of Helsinki)
Claudia Lima Marques (Federal University of Rio Grande do Sul)
Aniceto Masferrer (University of Valencia)
Eric Millard (Paris-Sud University)
Gabriël Moens (Murdoch University, Australia)
Raul C. Pangalangan (The University of the Philippines)
Ricardo Leite Pinto (Lusíada University of Lisbon)
Mizanur Rahman (University of Dhaka)
Keita Sato (Chuo University)
Poonam Saxena (University of New Delhi)
Gerry Simpson (London School of Economics)
Eduard Somers (University of Ghent)
Xinqiang Sun (Shandong University)
Tadeusz Tomaszewski (University of Warsaw)
Jaap W. de Zwaan (Netherlands Inst. of Intrntl. Relations, Clingendael)



THE THREE PATHS
OF JUSTICE

COURT PROCEEDINGS,
ARBITRATION, AND MEDIATION

IN ENGLAND

by

Neil Andrews

123



Neil Andrews
Clare College
Trinity Lane
CB2 1TL Cambridge
United Kingdom
nha1000@cam.ac.uk

ISBN 978-94-007-2293-4 e-ISBN 978-94-007-2294-1
DOI 10.1007/978-94-007-2294-1
Springer Dordrecht Heidelberg London New York

Library of Congress Control Number: 2011936162

© Springer Science+Business Media B.V. 2012
No part of this work may be reproduced, stored in a retrieval system, or transmitted in any
form or by any means, electronic, mechanical, photocopying, microfilming, recording or
otherwise, without written permission from the Publisher, with the exception of any material
supplied specifically for the purpose of being entered and executed on a computer system, for
exclusive use by the purchaser of the work.

Printed on acid-free paper

Springer is part of Springer Science+Business Media (www.springer.com)



For Liz, Sam, Hannah, and Ruby
and in memory of
Kurt Lipstein
1909–2006
Professor of Comparative Law, University of
Cambridge,
Fellow of Clare College,
Bencher of Middle Temple



Foreword

In this book Neil Andrews does non-English lawyers a great service: he
gives us an authoritative, digestible and—and at the same time—critical
guide to the new civil justice in England and Wales. For a dozen years we
have watched—sometimes puzzled—as the queen of common law systems
has transformed itself in ways that we have not seen heretofore and to an
extent that England has not experienced for a long time. Led by the ‘Woolf
reforms’ of 1999, the metamorphosis has included, in addition to substan-
tial changes in civil procedure, the introduction of the Human Rights Act of
1998 (entered into force 2000), the establishment of a Ministry of Justice
(2007) and the abolition of the House of Lords (Judicial) and creation of
the Supreme Court of the United Kingdom (began business 2009).

Neil Andrews is one of England’s best known proceduralists and author
of one of its best known treatises on civil procedure. He, as well as any-
one could, guides readers through the thickets and hedges of England’s
reforms to the essential elements of the reforms. He helps readers learn
conveniently what is new and what is old: what is system-shaking and is
therefore especially worthy of foreign attention.

Such a guide is particularly needed by American lawyers and law reform-
ers: Americans are accustomed to looking to England for ideas for the
American system. Even before the Woolf reforms came into effect, some
American observers ascribed a ‘Continental Character’ to English law dis-
tinct from America’s common law. We all wonder what the effects of the
predominantly civil law European Union will be on its premier common
law system.

American lawyers need not fear English abandonment of values their
system holds dear. The ‘overriding objective’ of the Woolf reforms is the
enabling of courts ‘to deal with cases justly.’ Areas they target for reform
include putting parties on an equal footing, dealing with cases proportion-
ately to the disputes involved, and handling cases expeditiously and fairly.
Neil Andrews, in Chap. 2 of the book, ‘Principles of Civil Justice,’ lays
out four headings under which to consider the fundamental and important
principles of civil justice:
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a. Regulating Access to Court and to Justice
b. Ensuring the Fairness of the Process: a Shared Responsibility of the

Court and the Parties
c. Maintaining a Speedy and Efficient Process
d. Achieving Just Outcomes

These are not alien to American lawyers: they are at the heart of
American civil justice. They are the promises that America’s founding
fathers made in their declarations of rights of 1776.1 These are, indeed,
values shared by civil law systems.

I commend Neil Andrews for his openness. His work is valuable because
he is critical. He is not timid. He is not content to recite the hopes of English
reformers; he does not finesse hard problems by calling them out of place in
a short work. He does not retreat to a student’s outline. Instead he sets out
the realities of the reforms’ implementation. He calls failures when he sees
them: through colorful language he imprints them in readers’ memories.
I give but one example:

Bill Gates himself, and other modern-day descendant of Croesus, would hesitate
to run the risk of engaging in protracted and complicated claims hear by the High
Court. The ‘Woolf reforms’ of 1999 were expected to alleviate the problem of the
high costs of litigation. But the situation has not improved. [9.16]

Americans hoping to find in England a panacea for the failures of
American civil justice will be disappointed. The ailments of English civil
justice—above all lawyer control of proceedings—are largely our own.
If we are to overcome them, we must be open to changes that differ from
traditional common law approaches.

Baltimore, Maryland James R. Maxeiner

1 They were included in what are called ‘open courts’ clauses. That in Maryland’s
Declaration of Rights of November 3, 1776 reads:

17. That every freeman, for any injury done to him in his person, or property,
ought to have remedy by the course of the law of the land, and ought to have
justice and right, freely without sale, fully without any denial, and speedily without
delay, according to the law of the land.

Maryland Declaration of Rights of Nov. 3, 1776, in The Decisive Blow is Struck, A
facsimile edition of The Proceedings of the Constitution Convention of 1776 and the
First Maryland Constitution (1977). Similar declarations were made throughout colo-
nial America. J. Maxeiner, G. Lee, and A. Weber, Failures of American Civil Justice in
International Perspective 3–5 (2011).



Preface

This work is intended to enable lawyers, especially non-English lawyers, to
gain an overview of the three main processes now operating in England for
the resolution of civil disputes: civil proceedings in the courts, arbitration,
and mediation. These three forms of civil justice, and their developing con-
nections, continue to (1) bewilder, frustrate, and impoverish disputants,
(2) enrich lawyers, (3) confuse most advisors, and (4) stimulate scholars.
It seems to lie beyond the power of Government to respond successfully to
(1). As for (2), proposals for changes in the costs rules for court litigation
will increase the opportunity for some lawyers to become very rich quickly
(contingent fees: 5.20 ff). It is hoped that (3) (confusion) might be reduced
and (4) (stimulation) promoted by this short work. It is also hoped that the
reader will find pointers for further research not just in the footnotes and
bibliography, but in the section entitled ‘Leading Contributors to English
Civil Justice’, which introduces foreign readers to the main players in the
subject’s modern development and analysis.

The text reflects fast-moving changes within this subject. The sources
of this change are internal—constant development of the subject by the
English courts and legislature—and external, notably the influence of
the European legal authorities. For example, this book contains discus-
sion of: curbing appeals (1.40; 4.01 ff); creation of the United Kingdom
Supreme Court (2.06 ff; 4.03 ff); expansion of electronic justice (1.42);
attempted reform of costs in England (5.20 ff); judicial abolition of the
immunity protecting party-appointed experts against civil liability (3.73);
awards of secret injunctions to protect privacy (currently a red-hot issue
within England) (3.09); EU law and the limits of legal professional privi-
lege (2.11 ff, and 3.30 ff); European human rights law and the scope of
the privilege against self-incrimination (2.15 ff; 7.25); protective relief,
namely ‘freezing injunctions’, in support of foreign proceedings (7.17 ff);
the European mediation directive (2008) (9.49); mediation and sanctions
(9.32); proposals for automatic referral of court proceedings to media-
tion (9.19); mediation sceptics (9.21); the long-running debate whether
England should expand opportunity for opt-out system of class action
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litigation in money actions (8.09; 8.23 ff); the controversy concern-
ing arbitration and the ‘anti-suit injunction’ within the European Union
(10.16 ff; 11.03 ff); problems concerning attempted enforcement of for-
eign arbitral awards under transnational convention (10.29 ff; 11.17 ff);
the transnational trend towards combining the functions of mediators
and arbitrators (11.36 ff); links between the courts and the processes of
mediation and arbitration (Chapter 11); and perennial and fundamental
issues, such as identification of fundamental principles of civil justice,
under the American Law Institute/UNIDROIT principles (2.22), or Article
6(1) (2.02 ff) of the European Convention on Human Rights, and gener-
ally (Chapter 2, notably the author’s four-fold categorisation at 2.35 ff—(i)
Regulating Access to Court and to Justice (ii) Ensuring the Fairness of the
Process (iii) Maintaining a Speedy and Efficient Process (iv) Achieving Just
and Effective Outcomes); and the capacity of courts to engage actively in
aspects of the case (1.08, 1.22 ff; 1.28).

I am grateful to my wife, Elizabeth Deyong, and our children, Samuel,
Hannah, and Ruby. Their good humour has enabled me to keep the Law
fully at arm’s length outside normal business hours.

This work is copyright Neil Andrews 2011.

Cambridge, UK Neil Andrews
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1.1 The New Procedural Code (‘CPR 1998’)
and the Woolf Reforms

1.01 Under the 1998 procedural code, the Civil Procedure Rules (‘CPR
(1998)’), also known as the ‘Woolf Reforms’,1 English judges have been
granted wide-ranging powers to manage the development of civil cases,
especially in large actions. This was a fundamental change because before
1998 English procedure had generally avoided pre-trial judicial manage-
ment (although, as explained below, even before the Woolf reforms, case
management had emerged as a convenient and necessary technique in,
notably, the Commercial Court, part of the High Court).2 The 1998 code
was intended to change the culture of English court-based litigation. English
civil procedure has moved from an antagonistic style to a more co-operative

1 Lord Woolf’s two reports are: Access to Justice: Interim Report (1995) and Access to
Justice: Final Report (London, 1996) both available on-line at: http://www.dca.gov.uk/
civil/reportfr.htm.
2 On the CPR system from the perspective of the traditional principle of party control,
Neil Andrews, ‘A New Civil Procedural Code for England: Party-Control “Going, Going,
Gone”,’ Civil Justice Quarterly 19 (2000): 19–38; Neil Andrews, English Civil Procedure
(Oxford: Oxford University Press, 2003), 13.12 to 13.41; 14.04 to 14.45; 15.65 to 15.72.

1N. Andrews, The Three Paths of Justice, Ius Gentium: Comparative
Perspectives on Law and Justice 10, DOI 10.1007/978-94-007-2294-1_1,
C© Springer Science+Business Media B.V. 2012
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