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Introduction

In the book Comunidade da Diferenga, Miroslav Milovic suggested a dialogue
between Jiirgen Habermas’s intersubjectivity, in the idea of a self-reflexive com-
munity, and Jacques Derrida’s differance, as a sign of a “sensibility towards the
‘different’.”! Without achieving any final word,” though, this dialogue could point
towards what he called a “self-reflexive community of différance.” These words,
inherited from two complex and rather untranslatable philosophical thinkings,
came out as a motivation for this research. The proposal was how to think of this
idea of a “self-reflexive community of differance” in a particular relevant theme
from which constitutional democracies have been challenged in their very basis. On
the other hand, Bernhard Schlink, in his text German Constitutional Culture in
Transition, after having criticized German constitutional scholarship and its wor-
ship of the German Federal Constitutional Court (Bundesverfassungsgericht), put
forward the need to establish a “significant critical potential,”* one that could offer
a critical investigation of the transformations in the interpretation and application of
basic rights in German reality.

There were, therefore, two central ideas that flourished from these two sugges-
tions: a theoretical and philosophical approach founded on this perspective of a
“self-reflexive community of differance,” and the direct interest in the transforma-
tions German legal dogmatics has been suffering. The investigation of the German
historical context of an emerging constitutional court with a movement towards
activism, one that, more and more, transformed this court into a “forum for the
treatment of social and political problems,” and the consequent attempt to provide

"Miroslav Milovic, Comunidade da Diferenca (Ijui, RS; Rio de Janeiro: Unijui; Relume Dumar4,
2004), 131, translation mine.

Ibid., 132.
3Ibid., 132, translation mine.

“Bernhard Schlink, “German Constitutional Culture in Transition,” Cardozo Law Review 14
(1993): 735.

Sbid., 729.
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Xiv Introduction

a rationalization of the way constitutional courts decide cases, made, finally, the
link between the philosophical and the dogmatic suggestions. The historical back-
ground of German constitutional culture, the dualism between law and politics in
the realm of the Bundesverfassungsgericht, the attempt to rationalize decision-
making with these characteristics through the emphasis on balancing, as if it were
“not an alternative to argumentation but an indispensable form of rational practical
discourse,”® all seemed very interesting and relevant themes for this research.
Indeed, by examining the empirical context of German constitutionalism and the
recent scholarly developments, it was possible to verify that one relevant discussion
that should be carried out, within the characteristics of a constitutional court
assuming the authority to resolve the present and future problems of German
society, in a typical political fashion, was the question of the rationality of
decision-making. After all, by studying the question of rationality, in this dualism
between law and politics in constitutional adjudication, the debates on rightness
and legitimacy of constitutional decisions appear, showing thereby the real
challenge of this movement for the comprehension of the principle of separation
of powers, the quest for keeping consistent the system of rights, and, lastly, the
concern for otherness, all of them premises of a constitutional court committed to
constitutional democracy.

Yet, these suggestions became even more interesting and challenging when we
extended the analysis to other constitutional culture, in a comparative study in
which many associations, empirically and methodologically, could be established.
The examination of Brazilian constitutionalism and the recent developments of the
Brazilian Federal Supreme Court (Supremo Tribunal Federal) allowed concluding
that possible interconnections exist between Germany and Brazil and, chiefly, in the
way the Supremo Tribunal Federal decides cases, both in the comprehension of
basic rights, as if they were objective principles of a total legal order,” and in the
methodologies deployed to account for this political character it has gradually
assumed. In this respect, the question of the rationality of balancing, as well as its
reverberations through the themes of rightness and legitimacy of decision-making,
also raises significant issues for critical investigation. Moreover, especially when
the Chief Justice of this court said that “the constitutional court exists to make the
most rational decisions,”® it seemed that the question of rationality in decision-
making, and particularly the rationality in the middle of the growing deployment of
balancing as a justificatory methodology for this new Brazilian constitutionalism,
was not only an important matter for this research but also a necessary and actual
discussion.

SRobert Alexy, “Constitutional Rights, Balancing, and Rationality,” Ratio Juris 16, no. 2 (June
2003): 131.

7See Schlink, “German Constitutional Culture in Transition,” 711-736.

8Gilmar Mendes, interview by Izabela Torres, "Entrevista - Gilmar Mendes," Correio Braziliense,
Brasilia (August 17, 2008), translation mine.



