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Foreword from the Series Editor

This third edition builds on the success of the original text by adding material to cover the implications of the recent Supreme Court judgments on what amounts to a deprivation of liberty. The Mental Capacity Act 2005 affects all mental health professionals who work with people over the age of 16 who may lack capacity in relation to any decision.

Robert Brown, Paul Barber and Debbie Martin have written this text in a style that is accessible to all professionals, and their detailed knowledge and experience of working in this field is very apparent. All professionals need to be aware of the Mental Capacity Act 2005 and its implications for their practice and this text clearly spells out these implications. Mental health professionals and other workers with adults would be wise to have a copy of this text close to hand to help inform their practice.

I warmly commend this text to all professionals, which together with the two companion texts from this series - The Approved Mental Health Professional's Guide to Mental Health Law and The Approved Mental Health Professional's Guide to Psychiatry and Medication - make a valuable contribution to the development of the best possible mental health practice in our society.


Keith Brown

Director of the National Centre for Post-Qualifying Social Work and Professional Practice

Bournemouth University
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Preface to the 2015 edition

Welcome to this guide to the Mental Capacity Act 2005. This third edition has been revised and enlarged to include the crucial impact of the Supreme Court decisions in the ‘P’ and ‘MIG and MEG’ cases. We hope that the book will be useful for a wide range of people including health and social care professionals, service users, carers and others interested in the fields of mental health, physical health, learning disability and old age. The law as described relates to England and Wales. Note that the law is significantly different in Scotland, in Northern Ireland, in the Isle of Man and in the Channel Islands.

There are two companion texts in this series. The Approved Mental Health Professional's Guide to Mental Health Law is issued to many trainee and practising AMHPs. It covers mental health law in some detail, and the third edition considers the overlap between mental health and mental capacity law. There is significant potential overlap between these two areas of law. There is also the Approved Mental Health Professional's Guide to Psychiatry and Medication. This book contains a brief summary of current law in both areas in so far as they affect treatment for mental disorder. Readers who need a more detailed analysis of the Mental Health Act 1983, together with access to that Act and accompanying regulations, may wish to see Mental Health Law in England and Wales which is also published by Sage.

With the exception of the DOLS provisions the Mental Capacity Act has been operational since October 2007 in England and Wales. The DOLS provisions cover people who lack capacity to make a decision about being in hospitals, nursing homes or care homes in situations which amount to deprivation of liberty. This part of the Act came into effect in April 2009. As well as the amendments to the Act itself this volume contains new chapters to explain the procedures.

The Mental Capacity Act 2005 takes, adapts and clothes in statutory form a number of areas of common (judge made) law, in particular:

	the test for incapacity;
	the means of establishing ‘best interests';
	the authority to intervene in relation to a person lacking capacity and the limits to that authority;
	the law relating to advance decisions.


Just when the common law will continue to apply in relation to dealing with those lacking capacity is an interesting issue and outside the scope of this book. What is left of the common law will depend to some extent upon how the courts construe the Mental Capacity Act, whether broadly or narrowly. Perhaps the safest advice would be to confine the use of common law powers in relation to a person lacking capacity to emergencies and short-term interventions.

This book is not just aimed at social workers because the Mental Capacity Act 2005 affects all those who are dealing with anyone over the age of 16 who may lack capacity in relation to any decisions. This long awaited Act should assist staff in these circumstances. Hopefully this book will make the law accessible and understandable to a wide range of practitioners.

At the end of each chapter we have included key points and questions, sometimes in multiple choice form, in an attempt to aid learning. Some of the most important points are then summarised in Appendices to try and help busy practitioners.

We would like to thank Tracy Gallagher and Anthony Harbour who read and commented on the original text when it was in its draft form. Their views, based on their experience and knowledge of how the law operates in practice, were very helpful to us. However, we accept responsibility for any inaccuracies which remain within the text.

Robert Brown, Visiting Fellow, Bournemouth University

Paul Barber, Consultant, Bevan Brittan, Solicitors

Debbie Martin, South West England AMHP Programme Director, Bournemouth University





Chapter 1 Background to the Mental Capacity Act 2005


Introduction

The Mental Capacity Act, as passed in 2005 and implemented in 2007, was the culmination of more than 15 years of work. Before making a detailed examination of the provisions of the Act, it is worth placing it in context by looking briefly at the events that led to the Act reaching the statute book. The amendments to the Act that resulted from the Mental Health Act 2007 will be considered in Chapter 2.

The Law Society (1989) had highlighted some difficulties in a paper published prior to the conference on ‘Decision-Making and Mental Incapacity’. This led to the involvement of the Law Commission (1991), which published Consultation Paper No. 119 entitled ‘Mentally Incapacitated Adults and Decision-Making: An Overview’. Paragraph 1.9 of the Law Commission paper clearly stated why new law was needed:


The existing law relating to decision-making on behalf of mentally incapacitated adults is fragmented, complex and in many respects out of date. There is no coherent concept of their status, and there are many gaps where the law provides no effective mechanism for resolving problems. Debate, stimulated by a series of High Court decisions on sterilisation and abortion, has recently focused on the obtaining of consent to serious medical procedures, but the problems extend far beyond this issue.



The Consultation Paper identified a number of problem areas involving capacity and decision-making. These included:

	consent to medical treatment;
	disputes between relatives;
	significant life decisions. Where an adult was not capable of making decisions such as whether to continue living at home, it was not clear who had ultimate responsibility for making such a decision;
	suspicions of abuse or neglect. There were problems deciding at what stage intervention was justified and who should be responsible for taking any action;
	young people leaving care. Those with a mental incapacity might not be eligible for guardianship under the Mental Health Act 1983 and yet neither foster parents nor local authority would have any continuing legal responsibility under child care law.


Prior to the passing of the Mental Capacity Act there was a variety of legislation which was relevant to these issues but, as noted above, it was fragmented, complex and out of date.




Key issues to be resolved

There are some tensions that the law may be asked to deal with. Maximising freedom and autonomy may conflict with a need for care or control. Again, protection from abuse or exploitation may involve some invasion of a person's autonomy. Another issue is how to identify an acceptable level of risk for an individual. If a professional intervenes without a clear legal base and guidance, they lay themselves open to allegations of undue influence or misconduct. If they do not intervene, they may be accused of neglecting their duty of care. Finally, not intervening may result in other people being harmed or in suffering in some way. If the person causing the harm is seen as ‘mentally incapacitated’, this raises the question whether they should face the full penalty of law (e.g. through a criminal or civil action) or whether they should be dealt with differently because of their lack of understanding of the consequences of their actions.




The concept of mental capacity

There is a distinction to be drawn between a legal definition of capacity (or incapacity) and medical or psychological definitions, though on some occasions they will be the same. Paragraph 2.10 of the Law Commission's 1991 paper stated:


A legal incapacity arises whenever the law provides that a particular person is incapable of taking a particular decision, undertaking a particular juristic act, or engaging in a particular activity. Incapacity can arise from a variety of conditions; historically, these included being under the age of majority, or a married woman, or of unsound mind. Under the modern law, a great many different approaches have developed to the question of capacity based on mental state. Generally there is a presumption that the person is capable until proved otherwise, and capacity is judged in relation to the particular decision, transaction or activity involved. There is also a basic common law test of capacity, to the effect that the person concerned must at the relevant time understand in broad terms what he is doing and the likely effects of his action. Thus, in principle, legal capacity depends upon understanding rather than wisdom: the quality of the decision is irrelevant as long as the person understands what he is deciding.



This approach to the definition of mental incapacity was broadly followed in the 2005 Act, as will be seen when we examine the provisions in detail.




The work of the Law Commission

There were four consultation papers before the Law Commission (1995) published its final report. This comprehensive document included a draft Mental Incapacity Bill. The proposal, which has broadly been revived by the 2005 Act, was to introduce a new Act, which would be separate from the Mental Health Act 1983, and which would provide a coherent statutory framework for decision-making for those who lacked capacity. The two key issues were capacity and best interests, and these are at the heart of the 2005 Act. A new Court of Protection would be created to provide a statutory jurisdiction for making a range of decisions on behalf of people who lacked capacity.

It is unfortunate that these proposals were stalled by the then Government's decision not to proceed. A proposed consultation on the report did not materialise. Ashton et al. (2006) attribute the Government's reaction to a defensive response to an attack on the Law Commission by the Daily Mail in support of family values. Living wills in particular came in for criticism. There were some echoes of these issues in the criticisms of the 2005 Act in its final stages as a Bill.


Who Decides?

This Green Paper was published by the Lord Chancellor (1997). It contained recommendations for defining incapacity, providing a framework for carers, giving more powers to the Court of Protection and introducing new powers of attorney. It also considered the issue of costs and whether the expense of any new legislation would be worthwhile.




Making Decisions

The Lord Chancellor's proposals were contained in this 1999 report. Many of these proposals would find their way into the 2005 Act:

	a new functional test of capacity;
	a best interests approach to decision-making;
	a reformed Court of Protection with a regional presence and powers to make single issues orders or to appoint someone to manage decisions for someone who lacked capacity;
	continuing powers of attorney.


Despite this revival of key elements of the Law Commission's proposals there was still a wait for Parliamentary time and it was another four years before a Bill was published.






The Mental Incapacity Bill

A draft Mental Incapacity Bill was published in 2003. (This was three years after Scotland passed its own Adults With Incapacity (Scotland) Act 2000. A discussion of the Scottish Act can be found in Ashton et al. (2006).) The draft Mental Incapacity Bill was scrutinised by a Joint Committee of both Houses of Parliament. This led to a number of changes including:

	a change in the title from ‘Incapacity’ to ‘Capacity’;
	a statement of principles to be included;
	refinements to the proposals for Lasting Powers of Attorney;
	standards of professional conduct to be included in the Codes of Practice.


The committee also considered that the Bill should receive priority and then influence mental health law. The amended Bill was introduced in Parliament in June 2004 and passed in April 2005 just before the General Election.

The Government's responses to the European Court judgment in the HL ν UK case came too late to be included in the 2005 Act. The new Deprivation of Liberty Safeguards (DOLS) procedures were a response to the ‘Bournewood Gap’ and through the amending Mental Health Act 2007 they became effective in April 2009 and are included in this revised text.

Despite some late alarms the Bill just managed to complete its passage before Parliament was dissolved and at last England and Wales were to have a statutory response to difficult issues of decision-making where persons over the age of 16 lacked the capacity to make decisions for themselves. In many ways it is a radical and innovative Act and it will be of great interest to see if it is viewed as a success in terms of improving legal support for some very vulnerable individuals.







Chapter 2 The Key Features of the Mental Capacity Act 2005


Introduction

In this chapter we provide an overview of the main provisions of the Mental Capacity Act and consider how the Act should work in practice. This will be followed by a chapter on the Code of Practice. The rest of the book looks at the Act in more depth. The text of the main body of the Act is provided at the end of the book for reference purposes (pages 143-259). The Act was amended by the Mental Health Act 2007 to include the Deprivation of Liberty Safeguards (DOLS). The procedures and further details are set out in Schedules A1 and 1A to the Act.

This chapter can serve as a quick introduction to the essential elements of the Mental Capacity Act 2005, or it can serve as a revision tool for those who are more familiar with the Act's provisions.

The Mental Capacity Act provides a statutory framework for decision-making for persons over the age of 16 who are incapable of making certain decisions for themselves. The Act does not prescribe who the decision-maker should be in every circumstance, and the guidance on this issue in the Code of Practice is very limited, although it does provide a mechanism for resolving any disputes in this area. A significant part of the Act is devoted to setting out the procedures that should be followed in making any such decisions. It covers a broad range of decisions including personal welfare decisions, medical and healthcare decisions, as well as financial decisions. To a significant extent many well-established common law principles are enshrined within the Act.

We will now summarise the key features of the Act.




The five principles

In stark contrast with the Mental Health Act 1983 (which starts with a definition of mental disorder) the Mental Capacity Act begins by establishing five key principles to be followed whenever working within the framework of the Act. These are as follows.

	A person must be assumed to have capacity unless it is established that he or she lacks capacity.
	A person is not to be treated as unable to make a decision unless all practicable steps to help him or her to do so have been taken without success.
	A person is not to be treated as unable to make a decision merely because he or she makes an unwise decision.
	An act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his or her best interests.
	Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person's rights and freedom of action.


These principles will be considered in more depth in Chapter 4.




Mental incapacity defined

Section (s) 2 of the Act states that for the purposes of the Act:


a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain.



This is referred to as the ‘diagnostic test’. This broad definition, which might catch so many people, is effectively cut down by application of the ‘functional test’ so that only the smallest area of decision-making necessary is identified for application of the incapacity test.

Section 3 then provides the test that should be used. It is an interesting development of tests that had been established by the courts such as in the case of C (Adult: Refusal of Medical Treatment) (1994). The s 3 test is that:


a person is unable to make a decision for himself if he is unable -

	to understand the information relevant to the decision,
	to retain that information,
	to use or weigh that information as part of the process of making the decision, or
	to communicate his decision (whether by talking, using sign language or any other means).




An inability to satisfy any one of these four conditions would render the person incapable. Chapter 5 looks at the functional approach to defining mental incapacity, offers a checklist for assessment and considers the issue of how to record any assessments of capacity.




Best interests

Section 4(2) of the Act states that a person making a decision with regard to someone who lacks capacity must, in determining their best interests, take the following steps. These, in effect, are a checklist which is set out in s 4 of the Act. This is considered in more depth in Chapter 6 but, in summary, the decision-maker must:

	consider whether it is likely that the person will at some time have capacity in relation to the matter in question;
	permit and encourage the person to participate as fully as possible in any act done for him or her and any decision affecting him or her;
	consider the person's past and present wishes and feelings (and, in particular, any relevant written statement made by him or her when he or she had capacity);
	consider the beliefs and values that would be likely to influence his or her decision if he or she had capacity, and the other factors that he or she would be likely to consider if he or she were able to do so;
	take into account, if it is practicable and appropriate to consult them, the views of:
	– anyone named by the person as someone to be consulted on the matter in question or on matters of that kind;
	– anyone engaged in caring for the person or interested in his or her welfare;
	– any donee of a Lasting Power of Attorney granted by the person; and
	– any deputy appointed for the person by the court, as to what would be in the person's best interests.





It is important to note that in the case of an act done, or a decision made, by a person other than the court, there is sufficient compliance with this section if (having complied with this checklist) he or she reasonably believes that what he or she does or decides is in the best interests of the person concerned. Chapter 6 describes the Act's approach to determining best interests.




Protection for those making decisions

One of the essential features of the Mental Capacity Act is the protection it offers to anyone who makes a decision after applying the requirements of the Act. In essence, if a person does something in connection with the care or treatment of another person, they are protected if, before doing the act, they take reasonable steps to establish whether that person lacks capacity in relation to the matter in question, and, when doing the act, reasonably believe that the person lacks capacity in relation to the matter, and that it will be in their best interests for the act to be done. In many situations people will find it appropriate to make a clear record of this process and some NHS Trusts and local authorities have produced guidance for this. For ease of access the ‘best interests checklist’ is set out at Appendix 4. Professional staff might wish to ensure that any local proformas meet the statutory requirements by checking them against this list to ensure that all points have been covered.

If a decision-maker follows the Act's requirements it would, in effect, be as if the incapacitated person had had capacity and had made the decision themselves. This protection will be of no value, however, if the person has not followed the best interests checklist or has acted negligently. Chapter 7 looks at the relevant subsection (subs) 5-8 in some detail.





Lasting Powers of Attorney

A Lasting Power of Attorney is a power of attorney under which the donor (who must be 18 or over) confers on the donee (or donees) (sometimes referred to as an attorney) authority to make decisions about all or any of their personal welfare matters or their property and affairs, and which includes authority to make such decisions in circumstances where Ρ no longer has capacity. (‘P’ is used in the Act to define the person whose capacity is in question, and Ό’ is used to define the person who does an act in respect of ‘P’. See s 5.) Personal welfare could include health or social matters.

This is a form of substituted decision-making. These powers are dealt with in Chapter 8. From 1 October 2007 no new Enduring Powers of Attorney (EPAs) can be made. They are replaced by Lasting Powers of Attorney (LPAs), which may be either a property and affairs LPA or a personal welfare LPA. If a person wishes to cover both areas of decisionmaking, separate LPAs will be required. EPAs made before 1 October 2007 will still be valid but will be limited to property and affairs.




Deputies and declarations

If a person lacks capacity in relation to a matter either of personal welfare or property and affairs, the court may make the decision on the person's behalf in relation to the matter, or the court could appoint a deputy to make decisions on the person's behalf in relation to the matter or matters. Again, this is sometimes referred to as ‘substituted decision-making’. The court will start from the presumption that it will make the decision itself, but there will be some complex cases involving a series of decisions where it may be seen as more appropriate to appoint a deputy. This is considered in more detail in Chapter 9.

In addition, as a branch of the High Court of Justice the Court of Protection has power to make declarations as to whether a person has or lacks capacity to make certain decisions. It would be appropriate to ask the court for a declaration in circumstances where, despite following the procedures set out in the Act and the guidance contained in the Code of Practice, the decision-maker found it impossible to reach a conclusion as to whether the person had capacity or not. It would not be appropriate to ask for a declaration simply to give reassurance for a decision that was fairly clear.

Declarations could also be made with regard to the lawfulness or otherwise of any act done, or to be done, in relation to a person.




Advance decisions

This part of the Act only covers people aged 18 or over.

Advance decisions to refuse treatment, sometimes referred to as ‘living wills’, ‘advance directives’ or ‘advance refusals’, have long been recognised within common law. An adult of sound mind is entitled to refuse medical treatment, whether face to face with the healthcare professional, or in advance, anticipating a time when the person may lack capacity to refuse the treatment in question.

The Mental Capacity Act codifies this law and adds a requirement that for life-sustaining treatment issues the advance decision should be in writing and witnessed. For other treatments there is no such requirement, but the refusal needs to be seen as valid and applicable in the particular circumstances that present themselves. Chapter 10 covers this issue in some depth.




Independent Mental Capacity Advocates (IMCAs)

In England this aspect of the Act was introduced in April 2007. In Wales it was not introduced until the rest of the Act was implemented in October 2007. The IMCA scheme was piloted in a number of areas before the Act was passed.

Where serious medical treatment or a change of residence is proposed for a person who lacks capacity in relation to the decision, and where that person has no family or friends whom it is appropriate to consult, an IMCA must be appointed.

The advocate should take such steps as are necessary to support the person they have been instructed to represent so that the person may participate as fully as possible in any relevant decision. They should also:

	obtain and evaluate relevant information;
	find out what the person's wishes and feelings would be likely to be;
	ascertain the beliefs and values that would be likely to influence the person if they had capacity;
	explore what alternative courses of action are available;
	obtain a further medical opinion where treatment is proposed and the advocate thinks that one should be obtained.


The Mental Capacity Act 2005 (Independent Mental Capacity Advocates) (General) Regulations (2006, No. 1832) which accompany the Act also make provision as to circumstances in which an advocate may challenge, or provide assistance for the purpose of challenging, any relevant decision.

Staff should ensure that they know how to contact the IMCA scheme in relevant circumstances. The circumstances in which IMCAs could (as opposed to must) become involved have also been expanded. Chapter 11 looks at IMCAs.




The Court of Protection and the Public Guardian

The Court of Protection is a far more powerful and wide-ranging body in its powers and scope than the court as it was established under the Mental Health Act. Chapter 12 describes the court's structure. It will deal with all issues concerning people who lack capacity, not merely making orders in respect of their property and affairs but in addition covering issues of personal welfare, including the making of medical decisions. Most decisions will be made without recourse to the court, but some examples of when the court would be involved are:

	where the cumulative restrictions or restraints imposed upon a person who lacked capacity amounted to a deprivation of liberty and therefore could not lawfully be imposed as an s 5 act (although from April 2009 the DOLS might be appropriate);
	where there were genuine concerns about the manner in which an attorney or a deputy was acting (for example, apparently ignoring the best interests checklist);
	where there was doubt over the meaning or construction of an LPA or whether an advance decision was valid or applicable;
	where it was felt that there might be the need for a deputy to be appointed.


There are more examples set out in Chapter 12.

The gateway to the Court of Protection is a new body, the Public Guardian, appointed by the Lord Chancellor. The functions of the Public Guardian include:

	establishing and maintaining registers of LPAs and court-appointed deputies;
	supervising deputies;
	directing Court of Protection Visitors to visit and report on LPA attorneys, deputies or the person lacking capacity.





Other issues

There are a number of other aspects to the Mental Capacity Act which are summarised in the last four chapters. The introduction of new offences connected with ill-treatment or neglect of a person should help to strengthen vulnerable adults procedures.

There are some areas that are specifically excluded from the scope of the Act and these are identified in Chapter 13.

There are significant new safeguards and procedural safeguards with regard to research involving people who lack the capacity to consent to take part. These are listed in Chapter 14.

Chapter 15 considers the relationship of the Mental Capacity Act with other legislation such as the Human Rights Act 1998.

The ‘Bournewood’ provisions are outlined in Chapter 16. These Deprivation of Liberty Safeguards were added to the Act by the Mental Health Act 2007 to cover the situation of the person who is mentally incapable of deciding whether to be in a hospital, nursing home or care home, but who is in effect deprived of his or her liberty.

Chapter 17 looks at an area that has caused some confusion among practitioners. This is the interface between the Mental Capacity Act and the Mental Health Act. This then leads to the final difficult question, covered in Chapter 18, which is the distinction between restrictions of movement and deprivation of liberty.

The Act is reprinted at the end of the book for easy access. This now includes all of the Schedules to the Act. The book also has several other appendices, which provide some quick and easy guides to working under the Act. These also include the answers to the multiple choice questions which appear at the end of some chapters (starting with this one) to help consolidate knowledge of the material.


Activity 2.1 Multiple Choice Questions

Read each question carefully and tick the appropriate box(es). Where a statement is correct, tick the box next to it; if it is incorrect, leave it blank. You may need to tick more than one box per question.

Appendix 5 (pages 279-83) gives the answers.

	2.1 The Mental Capacity Act 2005:


[image: Table 1]




	2.2 The Mental Capacity Act contains a checklist which determines who should be the decision-maker in any specified situation:


[image: Table 2]




	2.3 Under the Mental Capacity Act someone may be appointed under a Lasting Power of Attorney to make healthcare decisions for a person when he/she becomes incapacitated:


[image: Table 3]





	2.4 To be protected when doing anything under s 5 of the Act a person must:


[image: Table 4]














Chapter 3 The Code of Practice (sections 42-43)


Introduction

The Code of Practice came into effect in April 2007 to coincide with those provisions of the Act which were introduced at that time, namely the Independent Mental Capacity Advocacy Service for England and the section (s) 44 criminal offence of ill-treatment or neglect of a person lacking capacity. A supplement to the Code of Practice (‘the DOLS Code’), covering the Deprivation of Liberty Safeguards procedure introduced as an amendment to the Act by the Mental Health Act 2007, was issued in 2008. Both Codes are now showing their age as a result of subsequent developments in case law, in particular in relation to assessments of capacity, deprivation of liberty and the impact of Article 5(4), and currently in some respects the new Mental Health Act Code (April 2015) provides more up-to-date guidance.




What does the Code of Practice cover?

Section 42(1) sets out what the code or codes must cover, including:

	guidance for people assessing capacity;
	guidance for people performing s 5 acts (i.e. acts in connection with the care or treatment of a person lacking capacity);
	guidance for people appointed as attorneys under Lasting Powers of Attorney (LPAs);
	guidance for deputies appointed by the Court of Protection;
	guidance for people carrying out research covered by ss 30-34 of the Act;
	guidance for Independent Mental Capacity Advocates;
	guidance in relation to advance decisions covered by ss 24-26;
	guidance in relation to such other matters concerned with the Act as the Lord Chancellor sees fit.


The DOLS Code specifically focuses on providing guidance for:

	people exercising functions relating to the deprivation of liberty safeguards; and
	people acting as a relevant person's representative under the deprivation of liberty safeguards.


It would seem that those charged with drawing up the Code construed their obligations broadly, as there are substantial chapters in relation to:

	the position of children and young people, whether under this Act or the Children Act or indeed the Mental Health Act (Chapter 12);
	the informal and formal resolution of disputes, whether between health and social care professionals or health and social care professionals and others (Chapter 15);
	the interface between the Mental Capacity Act and the Mental Health Act (Chapter 13); and
	the rules governing access to information about a person who lacks capacity (Chapter 16).


The DOLS Code makes a serious attempt to distinguish between a deprivation of liberty and a restriction of movement (Chapter 2) by distilling the then existing case law, but suffers from not having been updated since.

In these chapters the Code of Practice resembles less a paraphrase of the Act (which is its tendency elsewhere) than a useful and informed commentary on its context. The Code is eminently readable, indeed almost chatty, including many examples and case studies within the text to illustrate the practice points being made. As a result it is quite long, running to some 300 pages and is rather bulky for health and social care professionals to carry around with them at work for reference. Despite its length there are parts which would justify considerable expansion, where potential problems in practice can be anticipated. An example would be the identification of the decision-maker in relation to the assessment of capacity and the determination of best interests, particularly in areas where there is a large number of different stakeholders in the decision and outcome. This is an issue on which the Act is virtually silent, and the advice in the Code of Practice is all too brief. Paragraph 5.8 identifies a few simple examples, but in practice this is an area where difficulties are often encountered.




To whom does the Code of Practice apply?

Section 42(4) sets out that a person is under a duty to have regard to the Code of Practice if acting in relation to a person who lacks capacity in one or more of the following ways:

	as an attorney under a Lasting Power of Attorney;
	as a deputy appointed by the Court of Protection;
	as a person carrying out research covered by ss 30-34;
	as an Independent Mental Capacity Advocate;
	in a professional capacity;
	for remuneration.


As the Code of Practice itself points out in its introduction, the last two categories cover a wide range of individuals. Those acting in a professional capacity would include: healthcare staff such as doctors, dentists, nurses, therapists, radiologists, paramedics, etc.; social care staff such as social workers, care managers, etc.; and others


who may occasionally be involved in the care of people who lack capacity to make the decision in question, such as ambulance crew, housing workers, or police officers.



It would also include solicitors and other professionals. Those acting for remuneration would include:


care assistants in a care home, care workers providing domiciliary care services, and others who have been contracted to provide a service to people who lack capacity to consent to that service.



These are the people the Act requires to ‘have regard’ to the Code of Practice. However, the Act itself applies to anyone who is acting in respect of or making a decision for someone who lacks capacity, including those doing so informally. So the Code urges them too to follow its guidance as far as they are aware of it.

In respect of recording assessments of capacity and best interests the Code advises:

	assessments (particularly by informal carers) of capacity to take day-to-day decisions do not require recorded documentation (4.60);
	paid carers should keep a record of steps taken (4.60);
	assessments of capacity by professionals in relation to particular decisions should be recorded (4.61) (the new Mental Health Act Code of Practice, in force from April 2015, is more prescriptive in this respect, e.g. at chapter 13.22);
	staff involved in providing care should make sure a record is kept of the process of working out best interests for each relevant decision and it would be useful for family and other carers to keep a similar record of major decisions (5.15);
	if the decision-maker is not following the written wishes of the person now lacking capacity the reasons must be recorded (5.43).


In practice, a care plan incorporating the regular day-to-day decisions and actions taken for a person assessed as lacking capacity to make them will be recorded as having been tested against the best interests checklist, thereby giving protection to staff implementing them. This is subject to the need to be aware that the person may regain capacity to make some at least of those decisions for himself or herself, and that decisions outside those recorded in the care plan will need a separate assessment. This at least is the implication of the rather sparse guidance contained in 5.11 and 4.61.

In the foreword to the Code of Practice Lord Falconer states that the Mental Capacity Act will make a real difference to the lives of people who may lack mental capacity. It will empower people to make decisions for themselves wherever possible, and protect people who lack capacity by providing a flexible framework that places individuals at the very heart of the decision-making process. It will ensure that they participate as much as possible in any decisions made on their behalf, and that these are made in their best interests. It also allows people to plan ahead for a time in the future when they might lack the capacity, for any number of reasons, to make decisions for themselves.

One of the problems inherent in an Act which aspires to promote a new culture in relation to decision-making for people who lack capacity is that of ensuring that its provisions are made known not simply to health and social care professionals but to all who may be involved, including those caring as best they can and with the best of intentions for a relative who lacks capacity living with them in their home. The existence of an eminently readable and sensible Code of Practice will not by itself ensure that the Act's aims and requirements reach everyone concerned. It is likely to be a number of years and to require a process of direct education of those caring for people who lack capacity by those working in the community who come into contact with them, before the full impact of the Act will be felt. This was recently confirmed by the House of Lords’ Scrutiny Committee's comment inter alia about increasing general awareness of the Act and its implementation.




What is the status and effect of the Code?

As stated above, certain categories of people are required to ‘have regard’ to the Code of Practice when acting in relation to people who lack capacity. This includes the DOLS Code. This requirement is spelled out in s 42(4) of the Act. Section 42(5) adds that:


If it appears to a court or tribunal conducting any criminal or civil proceedings that -

	a provision of (the) Code, or
	a failure to comply with (the) Code


is relevant to a question arising in the proceedings, the provision or failure must be taken into account in deciding the question.



As the Code itself states, it focuses on those who have a duty of care to someone who lacks the capacity to agree to the care that is being provided. While there is therefore no obligation to comply with the Code, any failure to have regard to any of its guidance must, if considered relevant, be taken into account in deciding whether, for example, a health or social care professional has acted negligently or failed to comply with good practice. Although spelled out rather than implied, the legal effect is likely to be similar to a failure to follow the Mental Health Act Code of Practice guidance, and the House of Lords’ judgment in the Munjaz case (2005), which dealt with the status of the Mental Health Act Code of Practice, is likely to apply with equal force. The guidance will have to be considered seriously and followed ‘unless there are cogent reasons for not doing so’, but it will be possible to depart from it without necessarily risking court proceedings; nor will adherence to its guidance determine the issue as to whether an act, omission to act or decision made in relation to a person lacking capacity constitutes a breach of that person's rights under the European Convention on Human Rights.


Activity 3•1 Multiple choice questions

Read each question carefully and tick the appropriate box(es). Where a statement is correct, tick the box next to it; if it is incorrect, leave it blank. You may need to tick more than one box per question.

Appendix 5 (pages 279-83) gives the answers.

	3.1 The Code of Practice to the Mental Capacity Act 2005 provides guidance for:
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	3.2 Under the Mental Capacity Act a failure to follow the Code of Practice would always lead to court proceedings if reported to the relevant authority:
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	3.3 Principles for the Mental Capacity Act are set out in the Code of Practice and not in the Act itself:
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Chapter 4 Principles (section 1)


Introduction

The Parliamentary Joint Committee which examined the draft Mental Incapacity Bill was persuaded of the importance of having clear principles explicitly stated in the Act, rather than just in the Code of Practice. One of the most persuasive arguments was that, although lawyers might have been able to identify principles from the provisions of the Act, this was legislation which would be looked at and used by a wide range of people other than lawyers. It was seen as important that people should be aware of these key principles right from the outset.

The popularity of this approach was one of the reasons for a subsequent attempt to have principles inserted at the beginning of the Mental Health Act 1983 when it was reformed in 2007. Chapter 17 examines the links, similarities and differences between the two Acts.

The principles are set out in section (s) 1, right at the beginning of the Act, even before the definition of lack of capacity. There is a strong emphasis within the principles on maximising a person's ability to take part in decision-making. This is reflected throughout the Act and the Code of Practice.




The five principles

As has been noted, these are set out in s 1 of the Act. They are fairly easy to remember and they govern any actions taken within the framework of the Act.

The principles

The following principles apply for the purposes of this Act.

	A person must be assumed to have capacity unless it is established that he lacks capacity.
	A person is not to be treated as unable to make a decision unless all practicable steps to help him to do so have been taken without success.
	A person is not to be treated as unable to make a decision merely because he makes an unwise decision.
	An act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best interests.
	Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person's rights and freedom of action.


Each of the five principles will now be examined to see why it was seen as important to include them on the face of the Act. There will then be some discussion on how each principle should operate in practice. The Code of Practice will be cited where it helps to illustrate how the principles would apply.




A person must be assumed to have capacity

This first principle is consistent with the common law approach which existed before the Act became law. Prior to the introduction of the Mental Capacity Act, if an issue came to court, the burden of proof was on the person alleging a lack of capacity. The standard of proof was ‘the balance of probabilities’. This can also be expressed as ‘more likely than not’. This standard of proof is repeated in the Mental Capacity Act in s 2 (see Chapter 5) and should not present a problem to those who were used to working in this area within the common law.

Capacity must be considered in relation to a particular decision at a particular time (the ‘functional’ test). The starting point is then always the presumption of capacity, even if this is very quickly disproved on assessment. For practitioners working with people with severe intellectual disabilities this is sometimes easier said than done. It requires a disciplined mindset to avoid slipping into the practice of assuming incapacity in certain individuals known to the decision-maker, and a need to remind oneself of the fact that a person does not have or lack capacity in general but only in relation to the specific decision which needs to be made at the time.

Fortunately, there is no expectation that formal assessments are carried out for every decision. For day-to-day decisions or actions it is sufficient for the person acting to have a reasonable belief that the other person lacks capacity, as long as they have objective reasons for this belief.




Practicable steps to help the person make a decision

This second principle states that:


A person is not to be treated as unable to make a decision unless all practicable steps to help him to do so have been taken without success.



In justifying an intervention a person would need to show that all such practicable steps had been unsuccessful before making a final assessment that the person lacked capacity in relation to the matter in question. It represents a mandatory step to be taken between reaching the provisional conclusion that a person is unable to make a decision and proceeding to determine what is in that person's best interests.

This principle was not expressed as ‘all reasonable attempts’ (the original expression used by the Law Commission) because critics were concerned that this was too weak and would lead to more people being regarded as incapable than was necessary.

The Code of Practice gives some useful guidance on this issue.


2.7 The kind of support people might need to help them make a decision varies. It depends on personal circumstances, the kind of decision that has to be made and the time available to make the decision. It might include:

	using a different form of communication (for example, non-verbal communication)
	providing information in a more accessible form (for example, photographs, drawings, or tapes)
	treating a medical condition which may be affecting the person's capacity or
	having a structured programme to improve a person's capacity to make particular decisions (for example, helping a person with learning disabilities to learn new skills).




The ‘time available to make the decision’ is of course always a relevant consideration. Chapter 3 of the Code gives more information on ways to help people make decisions for themselves. It includes a number of scenarios which illustrate how staff could provide relevant information, help with specific communication difficulties, put the person at their ease and choose the right time and place to talk to the person concerned.

Many organisations have begun to produce information in different forms to make it more accessible and therefore more likely that people will be able to make decisions for themselves.

The introduction to Chapter 3 of the Code also includes the following checklist, which is repeated at Appendix 2 in this text.

To help someone make a decision for themselves, check the following points: Providing relevant information

	Does the person have all the relevant information they need to make a particular decision?
	If they have a choice, have they been given information on all the alternatives?


Communicating in an appropriate way

	Could information be explained or presented in a way that is easier for the person to understand (for example, by using simple language or visual aids)?
	Have different methods of communication been explored if required, including non-verbal communication?
	Could anyone else help with communication (for example, a family member, support worker, interpreter, speech and language therapist or advocate)?


Making the person feel at ease

	Are there particular times of day when the person's understanding is better?
	Are there particular locations where they may feel more at ease?
	Could the decision be put off to see whether the person can make the decision at a later time when circumstances are right for them?


Supporting the person

	Can anyone else help or support the person to make choices or express a view?


A case example of what is required to meet this second principle is seen in CC ν ΚΚ (2012) EWHC (COP), where Baker J was considering the situation where there was a choice between a person going home or staying in a care home. He noted that the person should be provided with a detailed analysis of the effects of the decision either way, which in turn would necessitate identifying the best ways in which the option would be supported. In order to understand the likely consequences of returning home, KK should be given full details of the care package that would or might be available.




Unwise decisions

This third principle states that:


A person is not to be treated as unable to make a decision merely because he makes an unwise decision.



This has been part of the common law since at least as early as 1850, when it was stated in Bird ν Luckie that, although the law requires a person to be capable of understanding the nature and effect of an action, it does not require that he should behave ‘in such a manner as to deserve approbation from the prudent, the wise and the good’.

The Law Commission received an overwhelming majority of opinion that this principle should be explicitly included in the Act. Some concern has been expressed, for example from those giving evidence to the Joint Committee during the pre-legislative scrutiny of the draft Bill, that a decision on its own might just appear unwise, but that a series of unwise decisions might actually indicate a lack of capacity. Ashton et al. (2006, page 68) say that some caution is needed when applying this principle and they give some sound advice:


Although as a general rule, capacity should be assessed in relation to each particular decision or specific issue, there may be circumstances where a person has an ongoing condition which affects his or her capacity to make a range of interrelated or sequential decisions. One decision on its own may make sense but the combination of decisions may raise doubts as to the person's capacity or at least prompt the need for a proper assessment. But equally, an unwise decision should not, by itself, be sufficient to indicate a lack of capacity.







Best interests

The fourth principle states that:


An act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best interests.



Professionals who have worked with people who lack capacity should be familiar with this principle, as it has been well enshrined within the common law. The significant change introduced by the Mental Capacity Act is the mandatory process whereby best interests should be determined and this is explored further in Chapter 6.




Less restrictive approach

Finally, the fifth principle states that:


Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person's rights and freedom of action.



This is often referred to as the ‘least restrictive alternative’ approach, but this is at slight variance with the wording in the Act itself. One key element in applying this principle is to consider whether the purpose for which the decision is needed ‘can be as effectively achieved’ in a less restrictive way. There may be less restrictive interventions available, but they may not be as effective in achieving the purpose. In applying this principle the question will be asked as to whether any intervention is indeed needed at all.

As with the others, this fifth principle contributes to an overall approach of only making decisions for someone when it is really necessary and of involving them in the process as far as is possible.


Activity 4.1 Multiple Choice Questions

Read each question carefully and tick the appropriate box(es). Where a statement is correct, tick the box next to it; if it is incorrect, leave it blank. You may need to tick more than one box per question.

Appendix 5 (pages 279-83) gives the answers.

	4.1 Key principles of the Mental Capacity Act 2005 include:
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	4.2 The Court of Protection is not covered by the principles as they only apply to other decision-makers under the Act:
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Chapter 5 What is lack of capacity? (sections 2-3)


Introduction

One of the benefits of having an Act of Parliament in this complex area is that, at last, we have a single statutory definition of what amounts to a lack of capacity to make specific decisions.

Section (s) 2 of the Act states that:


a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain.



As a result of the Court of Appeal decision in PC ν City of York (2013) EWCA Civ 478 the approach to be adopted to any specific decision is to apply the s 3 ‘functional test’ followed by the ‘diagnostic test’ contained within s 2.

The s 3 ‘functional test’ is that:


a person is unable to make a decision for himself if he is unable -

	to understand the information relevant to the decision,
	to retain that information,
	to use or weigh that information as part of the process of making the decision, or
	to communicate his decision (whether by talking, using sign language or any other means).




An inability to satisfy any one of these four conditions would render the person incapable.

The next test is to see if this is because of an impairment of, or a disturbance in the functioning of, the mind or brain.

It does not matter if this impairment or disturbance is permanent or temporary and some decisions will need to be made even though a person may regain capacity within a short space of time.

The standard of proof is outlined in s 2(4).


In proceedings under this Act or any other enactment, any question whether a person lacks capacity within the meaning of this Act must be decided on the balance of probabilities.

If the person lacks capacity, having applied the functional test, but there is no evidence that this is due to any impairment of, or disturbance in the functioning of, the mind or brain, it may be in some cases that the issue will need to be referred to the High Court to make a decision under its inherent jurisdiction, as it will not be possible to rely on the Mental Capacity Act.

It may be a very young adult with insufficient maturity to make a decision, or the person may be subject to such pressure from others that they are effectively incapacitated. In these cases they might still be seen as a vulnerable adult falling outside the provisions of the Mental Capacity Act but in need of the protection of the High Court.



The disturbance in mind or brain may well be a mental disorder as defined in the Mental Health Act 1983 as ‘any disorder or disability of mind’, but just because someone has a mental disorder does not mean they are incapable of making a particular decision. They could even be detained under the Mental Health Act but the relevant decision happens to fall outside the scope of that Act (e.g. treatment for a physical disorder or a social decision).




Non-discrimination

Both in this part of the Act, and in relation to determining best interests, a principle of ‘equal consideration’ applies.

Section 2(3) states:


A lack of capacity cannot be established merely by reference to -

	a person's age or appearance, or
	a condition of his, or an aspect of his behaviour, which might lead others to make unjustified assumptions about his capacity.




This was an amendment proposed by the Making Decisions Alliance, which was an organisation made up of a number of charities who were campaigning for the Act. The Alliance was concerned that prejudice against certain groups would disadvantage them. Rather than becoming one of the five key principles, this was included in the part of the Act defining lack of capacity and in the process of establishing best interests. The words ‘appearance’ and ‘condition’ would cover a wide range of situations such as visible disability, skin colour, dress and mental disorder.





The section 3 ‘functional’ test

The four elements of the test will now be considered.


(a) Understanding the information relevant to the decision

Chapter 4 of the Code of Practice identifies that relevant information would need to include the nature of the decision, the reason why the decision is needed, and the likely effects of deciding one way or another or of making no decision at all.

Section 3(4) of the Act states that:


The information relevant to a decision includes information about the reasonably foreseeable consequences of-

	deciding one way or another, or
	failing to make the decision.




Section 3(2) states that:


A person is not to be regarded as unable to understand the information relevant to a decision if he is able to understand an explanation of it given to him in a way that is appropriate to his circumstances (using simple language, visual aids or any other means).



The Code of Practice gives a range of examples of how people might be helped to understand the information by presenting it in different ways, such as with sign language, visual representations or computer support.




(b) Retaining the relevant information

Section 3(3) states that:


The fact that a person is able to retain the information relevant to a decision for a short period only does not prevent him from being regarded as able to make the decision.



Essentially, the person would need to retain the information long enough to reach the end of the process of decision-making, including communicating the decision. For more straightforward decisions this may just require a matter of a few minutes, but for more complex decisions there might be a risk that the person would forget some of the information before they had finalised and communicated their decision. The Code of Practice (at para 4.20) suggests that notebooks, photographs, posters, videos and voice recorders may help someone to record and retain information.




(c) Using or weighing the relevant information as part of the process of making the decision

This is based on the existing common law position that has been established through a series of cases. The Code of Practice gives two examples at para 4.22.


A person with the eating disorder anorexia nervosa may understand information about the consequences of not eating. But their compulsion not to eat might be too strong for them to ignore. Some people who have serious brain damage might make impulsive decisions regardless of information they have been given or their understanding of it.






(d) Communicating the decision (whether by talking, using sign language or any other means)

It will be unusual that a person would be unable to communicate if they have successfully completed the first three parts of the capacity test. However, there is a rare condition known as ‘locked-in syndrome’ where a person may be conscious but unable to speak or move in such a way as to be able to communicate. Clearly, all practicable steps should be taken to help someone to communicate. This might involve speech or language therapists. Note that the section refers to an inability to communicate the decision, not a refusal or reluctance to do so.






Situations requiring the capacity test

When someone suspects that a person may lack capacity to make a particular decision, and where they consider that a decision needs to be made, that person will usually be the person applying the test. For many decisions that will be an informal carer. They do not need to be experts in assessing capacity, but they do need to have reasonable grounds for believing that the person lacks capacity if they intend to intervene. There would need to be objective grounds for their opinion. The Code's checklist (set out in this book on pages 29-30 and also at Appendix 3) may be helpful as part of this process.

For a legal transaction a solicitor (or other legal practitioner) must assess a person's ability to instruct them. The information that will need to be understood will vary according to the transaction, but the test itself will be as outlined in this chapter. Where there is doubt about the effect of any impairment, expert advice should be sought.

Whenever professional opinion is sought it should be remembered that the final decision about a person's capacity rests with the person making the decision in question. The Court of Protection would be the final decision-maker in disputed cases.

For healthcare decisions the Code of Practice notes at para 4.40 that:
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