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INTRODUCTION

			The International Regulations for Preventing Collisions at Sea, 1972 (the “Collision Regulations”) contain the ‘Rules of the Road’ for all ships sailing upon the high seas. These Rules are applied by mariners to avoid a collision at sea; and by maritime lawyers to apportion liability in the event of a collision at sea.

			As a mariner, I was encouraged to learn the Rules to the point where I could recite them almost word for word; and experienced mariners taught me in the classroom and on the bridge of ships at sea how to apply the Rules in practice. During this teaching process little if any mention was made of the many court cases involving collisions at sea. As a maritime lawyer however, I was encouraged to read the judgments in these court cases, to better understand how to apply the Rules in order to determine liability for a collision at sea.

			It is one thing to sit quietly in a law office in the bright light of day with a copy of the Collision Regulations in your hand, and with the benefit of hindsight, to say what action the ship should have taken. It is another thing to stand on the bridge of a ship at night with the Collision Regulations in the forefront of your mind, and in real time, to know what action the ship should be taking. We learn however, from our mistakes, and preferably from the mistakes of others. I believe therefore, that mariners have much to gain from studying the judgments in these court cases, many of which contain some salutary lessons. Unfortunately, court judgments are not the most interesting of reads, and most mariners I fear, would find this task tedious and time consuming.

			For a maritime lawyer, the difficulty is finding those court cases where the facts are similar and the judgments are relevant and on point. Collision cases are very fact sensitive and no two collisions are the same. Lawyers therefore, must often cite from the judgments in several cases in order to prove their arguments on fault. Admittedly, court cases can now be accessed on line, and high-powered computer search engines make this task considerably easier today that it was when I first started my legal career some 25 years ago; but even so, I fear most maritime lawyers would still find this task tedious and time consuming.

			In writing this book, I have tried to address these matters: to reduce the tedium and time involved, both for the mariner and for the maritime lawyer, whilst at the same time filling what I perceive to be a gap in the literary market of books dealing with collisions at sea. By reading this book, my hope is that both mariners and lawyers will gain a better understanding of how the Collision Regulations are to be applied, both in practice at sea, and ashore when handling collision cases. After all, proper compliance with the Collision Regulations requires not just an understanding of what the Rules say, but an understanding also, of how the Rules are to be interpreted; and when it comes to interpreting the Rules, the courts are the final arbiters. I believe therefore, that understanding how the courts interpret the Rules is as important as knowing the actual texts of the Rules.

			This book is in two volumes. Volume 1 examines those Rules of the Collision Regulations which the mariner must particularly consider when determining whether there is a risk of collision and what action he is going to take to avoid collision. These are the Rules the maritime lawyer must also particularly consider when determining fault and how liability for a collision at sea should be apportioned. Volume 2 examines the reported English Court judgments in cases involving collisions at sea under the current (1972) Collision Regulations, which are grouped together according to the particular circumstances of the case, whether head-on or crossing etc.

			Volume 1 starts with two very important introductory chapters. To understand how the Collision Regulations are applied ashore in the court it is necessary to understand the basis for liability for collisions at sea. Accordingly, this is the subject matter for the first chapter in Volume 1, which looks at how this liability is determined and apportioned under English law. This chapter, I hope, should also enable mariners and lawyers to better understand the judgments in the cases examined in later chapters and in Volume 2 of this book.

			For the purposes of Volume 1, I have for my own convenience referred to certain Rules as being collectively, the ‘Navigating’ Rules, and to others as the ‘Manoeuvring’ Rules. The second chapter in Volume 1 explains the reason for these references, and also provides an overview of the Collision Regulations: their purpose, structure and application, and in particular, why they should be strictly complied with.

			Where possible, I have quoted from the judgments in collision cases decided under the current (1972) Collision Regulations, and to reflect the position under English law as at 31 December, 2018. I have focused on collisions between commercial, power-driven vessels and not those involving sailing or fishing vessels, or vessels not under command or restricted in their ability to manoeuvre. Indeed, most all of the reported cases decided under the current Collision Regulations involve collisions between two commercial power-driven vessels.

			The reference “C -” denotes time before collision in minutes. The reference to “Nautical Assessor” is a reference to the Elder Brethren of Trinity House who sit with the judge(s) in the English Courts when hearing collision cases in order to provide advice on matters of seamanship and navigation.

			


	

CHAPTER 1 
THE BASIS FOR LIABILITY

			1. Starting point

			The starting point today for apportioning liability for collisions at sea under English law is Section 187 of the Merchant Shipping Act, 1995 which provides:

			“(1) Where, by the fault of two or more ships, damage or loss is caused to one or more of those ships, to their cargoes or freight, or to any property on board, the liability to make good the damage or loss shall be in proportion to the degree in which each ship was in fault.”

			This section replaced Section 1 of the Maritime Conventions Act, 1911 (“MCA 1911”) which was enacted to give effect to the International Convention for the Unification of Certain Rules of Law in Regard to Collisions, 1910 (the “Brussels Convention”), Article 4 of which provides:

			“If two or more vessels are in fault the liability of each vessel is in proportion to the degree of faults respectively committed. Provided that if, having regard to the circumstances, it is not possible to establish the degree of the respective faults, or if it appears that the faults are equal, the liability is apportioned equally.

			The damages caused, either to the vessels or to their cargoes or to the effects or other property of the crews, passengers, or other persons on board, are borne by the vessels in fault in the above proportions…”

			The Brussels Convention, 1910, has been widely adopted so that the basis for liability for collisions at sea is the same in most all jurisdictions. This does not mean however, that the same apportionment will necessarily be made, as there is an element of subjectivity involved when determining the degree of fault.

			“… the assessment of blame … is not an exact science. Two Judge’s of equal skill and ability can arrive at different conclusions without either being wrong… Hence it is not the practice of this Court [Court of Appeal] to prefer its own view to that of the Judge in the Court below, if the difference is not great and the Judge’s view is one which could reasonably be held.”

			- Court of Appeal in The Maloja II [1994] 1 Lloyd’s Rep.374

			As Lord Morris observed in The Miraflores and the Abadesa [1967] 1 A.C.826 when commenting on Section 1 of the MCA 1911, Section 187 of the MSA 1995 calls for:

			“… inquiry as to fault, and inquiry as to damage or loss, and inquiry as to causation…”

			It is the practice in the English Courts for liability for a collision at sea to be determined by the Admiralty Judge with the assistance of one or two Nautical Assessors at trial, and for the amounts of the claims – for the inquiry as to damage or loss – to be determined separately and thereafter by the Admiralty Registrar. Provided the collision has caused some damage or loss – and invariably this will always be the case - this inquiry does not impact upon the apportionment of liability for the collision, for which purposes it is only necessary to make inquiries as to fault and causation.

			A fault is an act or omission deemed wrongful in the eyes of the law. The starting point therefore, is to examine the navigation of the two vessels involved with a view to identifying their respective faults, and more particularly, which of those faults caused the damage or loss. The causative faults of both vessels must then be compared in order to establish the degree to which each vessel was at fault, and so liable for the collision. Causative fault therefore, is the basis for liability for collisions at sea.

			2. Fault

			Collisions between vessels at sea are caused by the negligence of one and usually both vessels.

			Collisions can occur without negligence by either vessel “in a manner as not to have been capable of being prevented by ordinary skill and ordinary diligence” (Dr. Lushington in The Thomas Powell and the Cuba (1866) 14 L.T.603). An example would be where the steering gear of one vessel fails because of a latent defect not discoverable by the exercise of due diligence, and that vessel swings suddenly and without warning into the path of another vessel when there is no time for that other vessel to take effective avoiding action: see, for example, The Virgo (1876) 3 Asp.M.L.C.285. Historically, such collisions have been labeled “inevitable accidents”, and are rare. Collisions at sea can also involve another vessel (or vessels) in addition to the two vessels which come into contact: see, for example, The Credo [1989] 1 Lloyd’s Rep.593; [1990] 2 Lloyd’s Rep.390 (Court of Appeal); The Nordlake [2016] 1 Lloyd’s Rep.656. These so-called multiple ship collisions are also rare. A vessel may also sustain damage as a result of the negligent navigation of another vessel even though she does not actually come into contact with that other vessel; for example, where one vessel runs aground whilst trying to avoid collision with another: see, for example, The Bow Spring [2004] 1 Lloyd’s Rep.647; [2005] 1 Lloyd’s Rep.1 (Court of Appeal). Such so-called “putting by” cases are also rare. In view of their rarity, we will not be considering cases of inevitable accident, multiple ship collisions, and instances of putting by in this book.

			The negligence can also be in the management of the vessel. An owner is under a continuing duty to use reasonable care and skill to ensure his vessel does not cause damage to others and their property. So where an owner fails for example, to ensure his vessel is adequately manned, maintained and equipped, and these inadequacies cause her to collide with another vessel, the owner is liable: see for example, The Pearl [2003] 2 Lloyd’s Rep.188. Most collisions however, are the result of the negligent navigation by the crew of one, and usually both vessels, and for whose negligence the vessels’ owners are vicariously liable.

			The faults therefore, in most all cases of collisions at sea will be the negligent navigation of the two vessels.

			(a) Negligent Navigation

			Negligent navigation was described by Lord Stowell in The Dundee (1823) 1 Hag.Ad.109 as:

			“… a want of that attention and vigilance which is due to the security of other vessels that are navigating on the same seas and which, if so far neglected as to become, however unintentionally, the cause of damage of any extent to such other vessels, the maritime law considers as a dereliction of bounden duty, entitling the sufferer to reparation in damages.”

			-and by Lord Blackburn in The Voorwaarts and the Khedive (1880) 5 App.Cas.876 as the neglect of:

			“… that duty which the law casts upon those in charge of … a ship on water, to take reasonable care and to use reasonable skill to prevent it from doing injury, and that this … neglect caused the damage.”

			Negligent navigation therefore, like negligent conduct generally, will give rise to liability where it amounts to the breach of a duty to exercise the standard of reasonable care and skill required by the law, and that breach of duty (negligence) causes the loss and damage occasioned by the collision. As the House of Lords observed in The Heranger (1938) 62 Ll.L.Rep.204:

			“Damage is, it is said, the gist of the action. This is too well established at common law to call for any citation of authority. But it is … also the rule in admiralty. Whatever the admiralty law on this matter was before the Maritime Conventions Act, 1911, it is now, I think, clear that the onus is on the party setting up a case of negligence to prove both the breach of duty and the damage. This, the ordinary rule in common law cases, is equally the rule in admiralty. The party alleging negligence or contributory negligence must establish both the relevant elements.”

			As noted above however, when two vessels collide there will always be some damage occasioned by the physical contact, and for the purposes of apportioning liability the focus is upon identifying the faults which caused that damage.

			(b) Duty of Care

			The existence of a duty of care when navigating a vessel at sea therefore, has been long established in English law as evidenced by these cases.

			It is the duty to ensure the security of other vessels navigating on the same seas; to take reasonable care and to use reasonable skill to prevent [the vessel] from doing injury.

			In short, it is the duty to exercise good seamanship.

			Good seamanship is the exercise of that degree of care, skill and nerve as is to be found in competent seamen. The scope of the duty of care is defined by the customary good practices of such competent seamen. These customary good practices also form the basis of the many regulations designed to ensure the safe operation and navigation of vessels, including regulations designed to prevent collisions between vessels at sea. The latest version of these regulations is the International Regulations for Preventing Collisions at Sea, 1972 as subsequently amended (in 1981, 1987, 1989, 1993, 2001, 2007, and 2014) (the “Collision Regulations”).

			The Collision Regulations are given statutory force in English law today by the Merchant Shipping (Distress Signals and Prevention of Collisions) Regulations, 1996 made pursuant to the Merchant Shipping Act, 1995 and are thus statutory rules of navigation. Other examples of statutory rules of navigation are those rules made by port authorities to regulate vessel movements within port and harbour limits; for example, the Suez Canal Authority Rules of Navigation: see The Sanwa [1998] 1 Lloyd’s Rep.283; the Navigational Regulations published by the Mumbai Port Trust: see The Nordlake [2016] 1 Lloyd’s Rep.656.

			The Collision Regulations do not encompass all of the rules of navigation as situations can arise for example, where strict compliance with the Collision Regulations might tend to cause rather than prevent collision. In such circumstances good seamanship requires a departure from the Collision Regulations and compliance instead with what Lord Blackburn described in Cayzer v. Carron Co (1884) 9 App.Cas.880 as “a rule that is imposed by common sense …”. The Collision Regulations expressly provide for this eventuality in Rule 2, which we will look at in Chapter 9.

			The duty to exercise good seamanship can be considered therefore, as the duty to comply with all the rules of navigation, where these rules consist of both statutory rules (such as the Collision Regulations) and common sense rules (that is, the ordinary rules of good seamanship). Some authors suggest the duty is to comply with the Collision Regulations, and in those rare cases where these statutory rules do not apply, to exercise good seamanship; that good seamanship is a residual duty which applies when the statutory duty to otherwise comply with the Collision Regulations does not. In my opinion however, the better view is that there is in fact only one duty: to exercise good seamanship; and that the requirement to comply with the Collision Regulations is part of this duty as we shall see in Chapter 9. As Mr Justice Langton said in The Hardwick Grange (1940) 67 Ll.L.Rep.335:

			“I am well aware of the fact that the Collision Regulations do not contain the whole of the wisdom of the sea, but whatever may be said about the Regulations they are the rules and the dictates of good seamanship.”

			More recently, in the Koscierzyna and Hanjin Singapore [1996] 2 Lloyd’s Rep.124 Sir Thomas Bingham M.R. said:

			“It is common ground between the parties that the rules [i.e the Collision Regulations] are to be read subject to the ordinary requirements of good seamanship…”

			(c) Breach of Duty

			Breach of duty is manifest by a want of the required degree of attention and vigilance, which results in the failure to take reasonable care and to use reasonable skill.

			It is the failure to exercise good seamanship. The test is an objective one:

			“Questions of navigational fault are assessed objectively by reference to what the prudent mariner, following the Collision Regulations and the dictates of good seamanship, would or would not do”

			- Teare J in The Samco Europe [2011] 2 Lloyd’s Rep.579

			In most cases breach of duty can be readily established by proving the vessel was in breach of one or more of the Collision Regulations. The Merchant Shipping (Distress Signals and Prevention of Collisions) Regulations, 1996, require all vessels in UK waters and all UK vessels wherever they may be to comply with the Collision Regulations. Good seamanship also requires compliance with the Collision Regulations, and those who fail to comply “… will be guilty of unseamanlike conduct” (Dr. Lushington in The Duke of Sussex (1841) 1 W.Rob.274).

			There may be circumstances however, where a breach of the Collision Regulations will not amount to a failure to exercise good seamanship; that is, where the failure to observe the Collision Regulations is not negligent. Such circumstances are exceptional and rare, and limited to those occasions where:

			
				(i)	the vessel had no opportunity to comply with the Collision Regulations; or

				(ii)	the vessel could not comply with the Collision Regulations; or

				(iii)	good seamanship required a departure from the Collision Regulations.

			
			Where the manoeuvre of one vessel brings about risk of collision and those in charge of the other vessel have no time - exercising ordinary care, skill and nerve - to appraise the situation and take the proper avoiding action, that other vessel will not be held in breach even where the action she takes to avoid collision is not in compliance with the Collision Regulations. No fault is attached to such actions taken in the “agony of the moment” or – perhaps more appropriately – in the “agony of the collision”.

			Where a vessel is disabled and unable to comply with the Collision Regulations, or when through no fault of her own she is prevented from complying with the Collision Regulations, she will not be held in breach for failing to do so. A vessel not under command and showing the prescribed lights or shapes is not required therefore (except where Rules 9, 10 or 13 otherwise provide), to keep out of the way of another vessel which is not disabled and which can comply with the Collision Regulations [Rule 18].

			Where compliance with the Collision Regulations will expose the vessel to other immediate dangers such as the risk of running aground, she will not be held in breach for failing to comply. In these exceptional circumstances the exercise of good seamanship may actually require a departure from the Collision Regulations as mentioned above [Rule 2 (b)].

			We will look at agony of the collision, and Rules 2 and 18, in Chapter 9. In all these cases however, save where action is taken in the agony of the collision, a vessel will be in breach of duty if she fails to exercise good seamanship. As noted above, the requirement to comply with the Collision Regulations is but an integral part of this duty, and in those exceptional circumstances where a vessel is not required to comply with the Collision Regulations, she must nevertheless still comply with the common sense rules; that is, with the ordinary rules of good seamanship.

			3. Causation

			Every breach of duty, be it a failure to comply with the Collision Regulations or a failure to comply with the ordinary rules of good seamanship, is a fault, but only those faults which contributed to - were causative of - the loss or damage will attract liability. Section 187 of the MSA 1995 provides:

			“(4) Nothing in this section shall operate so as to render any ship liable for any loss or damage to which the fault of the ship has not contributed.”

			A failure to sound the appropriate whistle signal when altering course to avoid collision constitutes a breach of the Collision Regulations [Rule 34] for which the vessel is at fault, but this fault may not be causative; for example, where the other vessel would not have heard the whistle signal (e.g. because of the distance that the two vessels were apart at the time, or because the other vessel was not maintaining a proper look-out) and the collision would still have occurred in any event.

			“If the vessels are in sight the signal must be given. The obligation is not conditional upon the signal being audible to the other vessel … The Haugland was guilty of disobedience to the rule, but it does not follow that she is liable to contribute to the damages. If it appears that the signal, if given, could not have been heard by the other vessel, the failure to give the signal cannot have contributed to the damage …”

			- Viscount Finlay in s.s.Haugland v. s.s.Karamea [1922] 1 A.C.68

			“Angelic Spirit did not sound a signal of one short blast when she altered course 20 deg. to starboard. She should have done so, but I do not think that her failure to do so was causative of the collision because I cannot hold on the balance of probabilities that it would have been heard on the Y Mariner. Equally both vessels should have sounded signals when they went hard to port and hard to starboard respectively shortly or very shortly before the collision, but I do not think that if either had done so it would have affected the action of the other. It follows that that failure was not causative of the collision.”

			- Clarke J in The Angelic Spirit [1994] 2 Lloyd’s Rep.595

			Such whistle signals may be supplemented by light signals however [Rule 34(b)], and a vessel will be expected to make the light signals as well, as a matter of good seamanship, at night if the range is such that the whistle signals might not be audible. Whether the failure then, to make the whistle signals is causative will depend also, upon whether the light signals would have been seen; and where the vessel is fitted with a signal light for this purpose, it is to have a minimum range of 5 miles [Rule 34(b)(iii)].

			“The failures by both vessels to indicate their course alterations by sound and light signals in accordance with rule 34 were probably not causative. The course alterations were made when the vessels were more than two miles apart and so sound signals were unlikely to be heard. Since neither vessel saw the other’s side lights change at C-5.5 it is unlikely that they would have seen any light signals.”

			- Teare J in The Samco Europe [2011] 2 Lloyd’s Rep.587

			A fault however, can still be causative even where the collision would have occurred in any event, if that fault causes additional damage, which would not otherwise have occurred. Causation relates to the loss or damage arising from the collision, and not to the collision as such; and as we have seen above, liability can attach even when the two vessels do not in fact collide with one another (the “putting by” cases). As Viscount Finlay observed in s.s.Haugland v. s.s.Karamea [1922] 1 A.C.68 (House of Lords):

			“The existence of fault on the part of one of the ships is no reason for apportionment unless it in part caused the damage.”

			In all cases a fault which actually brings about - causes - the collision, will necessarily also cause some loss or damage, but a fault which does not actually cause the collision may nevertheless cause additional damage; and where this is the case, that fault is also causative.

			“It is unlikely that a collision would have been avoided, but it is likely that the tanks of Capulonix would not have been penetrated if such action had been taken. For these reasons I hold that the damage resulting from this collision was caused by the fault of both vessels.”

			- Sheen J in The State of Himachal Pradesh [1985] 2 Lloyd’s Rep.572

			“Was this failure causative? … I have come to the conclusion that some form of impact remained almost inevitable even if helm action had been taken promptly. But it is probable that the damage would have been significantly less extensive. It follows that causation is made out.”

			- Steel J in The Pelopidas [1999] 2 Lloyd’s Rep.675

			Whether or not a fault is causative will depend on the facts of the particular case.

			“…The question of causation is one of fact. It is not for example possible to say that to alter course into the wrong lane is causative in poor visibility but not in good visibility. Each case depends on its facts.

			In the present case the alteration of course was in my judgment causative of the collision because it had the effect that the two vessels would pass very close to each other … In these circumstances it is not in my judgment sufficient to say that if Century Dawn had been keeping a good lookout she would have seen what was happening.”

			- Clarke J in The Century Dawn [1994] 1 Lloyd’s Rep.138

			“… we agree with the learned Judge that … the question of causation depends on the facts of each individual case. In the present case, Asian Energy having (albeit inadvertently) crossed the separation zone and entered the wrong lane, thus herself creating a position of danger for a vessel proceeding down the eastbound lane in the correct direction, we find it quite impossible as a matter of ordinary common sense to accept an argument that this fault did not significantly contribute to the accident …”

			- Court of Appeal in The Century Dawn [1996] 1 Lloyd’s Rep.125

			Where it can be shown that in all probability the collision would have occurred in any event and notwithstanding the fault of one of the vessels, and the fault of that vessel did not cause any additional damage, it will not be considered causative.

			“For my part, I am satisfied that a collision would probably not have been avoided even had AC anchored to an open moor or used her helm to offset her yaw to starboard … while it was possible that a collision would be avoided (if all concerned were lucky there might have been the closest of near misses), the probability was that a collision would have occurred in any event.

			…

			It must follow from these conclusions that though there is much to criticize in the conduct of those on AC, her failure to control yaw and sway was not causative of the collision …”

			- Gross J in The Global Mariner [2005] 1 Lloyd’s Rep.699

			4. Degrees of Fault

			In determining the degree to which each vessel was at fault – that is, their liability for the loss and damage - it is necessary to compare the causative faults of the one vessel with those of the other.

			(a) Qualitative Inquiry

			The comparison under English law is a qualitative one and not a quantitative one. As Sir Gordon Willmer said in The Koningin Juliana [1974] 2 Lloyd’s Rep.353:

			“… apportionment of blame in the Admiralty Court is not to be arrived at by totting up and comparing the number of faults in the navigation of each vessel … The inquiry must be qualitative rather than quantitative.”

			This qualitative inquiry involves consideration of both the blameworthiness (or culpability) of the causative faults of the two vessels, and their causative effect (or potency).

			“… in assessing degrees of fault regard must be had both to the blameworthiness of the conduct alleged and also to its causative potency as a factor contributing to the collision damage.”

			-Willmer LJ in The British Aviator [1965] 1 Lloyd’s Rep.271

			“One must consider both the causative potency and the blameworthiness of the faults”

			- Lord Reid in The Statue of Liberty [1971] 2 Lloyd’s Rep.277

			“The degree of fault is not to be measured by counting up the number of faults on each side. It is to be measured by assessing both their blameworthiness and their causative effect.”

			- Lord Denning MR in The Koningin Juliana [1974] 2 Lloyd’s Rep.353

			It is not uncommon, where one fault has led to another, for some judges to treat the two faults as one. In The Savina [1974] 2 Lloyd’s Rep.317, Mr Justice Brandon at first instance found that the bad look-out on both vessels led to them both taking the wrong avoiding action. On appeal, it was argued by counsel for the Forest Hill, that the Trial Judge was wrong in law to treat the bad look-out on the Savina and her subsequent failure as a consequence to stop her engine, as a single fault for the purposes of apportioning liability. The Court of Appeal rejected this argument:

			“We do not regard this way of assessing the faults as a decision on law: when a blameworthy course of conduct leads to a casualty it is often possible to regard the whole of the conduct as a single fault or to split it into various elements and call it two or more faults. If two of the elements are entirely independent of each other it may be more logical to treat them as two faults; if one leads to another it may be more sensible to treat them as constituting a single fault. It is not of vital importance which way one looks at the matter because responsibility can never be assessed simply by counting up the number of faults on each side.”

			- Cairns LJ in The Savina [1975] 2 Lloyd’s Rep.141 (Court of Appeal).

			(b) Causative Potency

			Some faults will be more causative of the loss and damage than others. Indeed, as we have seen above, some faults may not be causative at all – they have no or zero causative effect – and these faults are to be left out of the inquiry.

			“The result is that the Andulo’s fault in not taking more accurate observations at the earlier stage had no causative effect and it should, in my view, be left out of account in the final assessment of the degree in which Andulo was to blame for the collision.”

			-Lord Reid in The Statue of Liberty [1971] 2 Lloyd’s Rep.277

			Actions which result in a close quarters situation, or which bring about risk of actual collision, are clearly highly causative; that is, they have a high degree of causative potency.

			“… In my judgment the ship which creates the difficulties inherent in a close quarters situation should in general bear the greater proportion of blame.”

			- Sheen J in The Tenes [1989] 2 Lloyd’s Rep.367

			“In my judgement one of the most important principles underlying the principles of good seamanship [and] the Collision Regulations … is, so far as possible, to avoid close quarters situations … In these circumstances Choyang Star was seriously to blame for her part in creating the close quarters situation …”

			- Clarke J in The Sanwa [1998] 1 Lloyd’s Rep.283.

			“The question is whether in these circumstances there is anything to choose between these vessels in terms of fault, that is in terms of blameworthiness and causative potency. I have reached the conclusion that there is, because, although the situation was never safe … Hel made a number of alterations of course which had the net effect of putting the vessels on collision courses. But for that action there would have been no collision. I have reached the conclusion that a fair apportionment is that Skyron was 40% and Hel 60% at fault for the collision.”

			- Clarke J in The Skyron [1994] 2 Lloyd’s Rep.254

			“I regard the failure to take engine action at the last as of comparatively little significance when compared with the faults which brought about a close quarters situation.”

			- Clarke J in The Angelic Spirit [1994] 2 Lloyd’s Rep.595

			Excessive speed also has a high degree of causative potency because it reduces the time available to properly assess the situation and take avoiding action, whilst also increasing the extent of the loss and damage on impact.

			“But when one comes to consider the causative potency of that conduct, that was of a high order because it was the great speed of Nordic Ferry which caused so much damage.”

			- Sheen J in The Nordic Ferry [1991] 2 Lloyd’s Rep.591

			“… her speed over the ground was about 12 to 12.5 knots… It was accordingly excessive as a matter of law and, as my assessors advise, excessive as a matter of seamanship. I also find that the improper increment was causative both in terms of reducing the time available to both vessels to assess the position and take avoiding action but also in terms of its causative potency in creating damage.”

			- Steel J in The Barbarossa [2000] 2 Lloyd’s Rep.292.

			(c) Culpability

			Faults with a high degree of causative potency will also be particularly culpable, or blameworthy, but the faults of the two vessels may have the same or similar degrees of causative potency and yet those of one of the vessels may be more or less blameworthy than those of the other. This is perhaps best illustrated by the example given by Lord Pearce in The Miraflores and the Abadesa [1967] 1 A.C.826:

			“A dangerous machine is unfenced and a workman gets his hand caught in it. So far as causation alone is concerned it may be fair to say that at least half the cause of the accident is the fact that the workman put his hand into the danger. But so far as “fault” (and therefore liability) is concerned the answer may be very different. Suppose that the workman was a normally careful person who, by a pardonable but foolish reaction, wanted to save an obstruction from blocking the machine and so put his hand within the danger area. Suppose further that the factory owner had known that the machine was dangerous and ought to be fenced, that he had been previously warned on several occasions but through dilatoriness or on the grounds of economy failed to rectify the fault and preferred to take a chance. In such a case the judge, weighing the fault of one party against the other, the deliberate negligence against the foolish reaction, would not assess the workman’s fault at anything approaching the proportion which mere causation alone would indicate.”

			Actions in direct contravention of the Collision Regulations - such as proceeding on the wrong side of the channel or in the wrong traffic lane, or failing to take the correct or sufficient avoiding action - are particularly blameworthy.

			“The driver who deliberately goes round a corner on the wrong side should, as a rule, find himself more harshly judged than the negligent driver who fails to react promptly enough to the unexpected problem thereby created. For all humans can refrain from deliberately breaking well-known safety rules; but ‘tis not in mortals to command the perfect reaction to a crisis; and many fall short at times of that degree which reasonable care demands.

			…

			It is axiomatic that a person who embarks on a deliberate act of negligence should, in general, bear a greater degree of fault than one who fails to cope adequately with the resulting crisis which is thus thrust upon him.”

			- Lord Pearce in The Miraflores and the Abadesa [1967] 1 A.C.826

			“It follows that … the ships were crossing so as to involve risk of collision with the meaning of r.15 of the regulations … Common Venture was the give-way vessel under r.15… As the give-way vessel it was her duty to keep out of the way of Lok Vivek. Under r.16 it was her duty to take early and substantial action to keep well clear. I have asked the Elder Brethren what action she should have taken. They have advised me that she could and should have altered course boldly to starboard at an early stage. I accept that advice. It follows that Common Venture was seriously to blame for failing to do so. Moreover, if she altered course 5 deg. to port she compounded that failure by taking the wrong action.”

			- Clarke J in The Lok Vivek [1995] 2 Lloyd’s Rep.230

			“Both ships were guilty of serious faults in navigation, which were similar in character until Eleni V turned to port. I regard that turn to port as totally inexcusable and the most serious of all the faults committed.”

			- Sheen J in The Roseline [1978] 2 Lloyd’s Rep.410

			“At C-8 Nordlake chose not to navigate in accordance with Rule 9 of the Collision Regulations. This was a deliberate decision. The master and pilot must have known that they were breaching Rule 9 when there was no need to do so. The starboard side of the channel was clear. A deliberate decision to breach a Rule in the Collision Regulations designed to ensure that a close quarters situation is avoided is seriously culpable.”

			- Teare J in The Nordlake [2016] 1 Lloyd’s Rep.656

			Misuse of the VHF radio which causes the two vessels to take the wrong, or inappropriate avoiding action resulting in a collision, can affect the relative blameworthiness of their actions, as the Court of Appeal observed in The Hanjin Madras [2001] 2 Lloyd’s Rep.419:

			“In a case where misuse of the VHF has contributed to inappropriate navigational action, or inaction, the fact that those in charge of the navigation have misused the VHF may make their culpability the greater. The effect of culpability on the apportionment of liability in a collision action depends, however, not upon the absolute degree of culpability of those responsible for the collision, but on the relative degree of culpability of each. Thus where both vessels are open to criticism for a VHF agreement about navigation which should never have been made, that conversation may have the effect of reducing the culpability of one vessel while increasing that of the other. The direct cause of a collision will always be the navigational action or inaction which conflicts with the requirements of the Collision Regulations or of good seamanship. Misuse of VHF is relevant when determining the extent to which the improper action or inaction of a vessel was blameworthy.”

			(d) Common sense approach

			Degrees of fault are to be established judicially by sound and logical reasoning based on all of the available evidence. As Lord Sumner said in The Peter Benoit [1915] 13 Asp.M.LC.203:

			“The conclusion that it is possible to establish different degrees of fault must be a conclusion proved by the evidence, judicially arrived at, and sufficiently made out. Conjecture will not do; a general leaning in favour of one ship rather than of the other will not do; sympathy for one of the wrongdoers, too indefinite to be supported by a reasoned judgment will not do.”

			Where both vessels are at fault, as is invariably the case, assessing the degree of fault involves a common sense approach.

			In The Volute [1922] 1 A.C.129, the lead vessel in a convoy, the Volute, had instructions to alter course to starboard when reaching a particular waypoint, and when doing so to sound one short blast, whereupon the other vessels in the convoy would alter course in similar fashion. She failed to sound the short blast and embarrassed the escort destroyer, Radstock, on her starboard side. The Radstock went hard to starboard and full ahead when her rudder jammed but could not avoid collision. Viscount Birkenhead LC said:

			“Upon the whole I think that the question of contributory negligence must be dealt with somewhat broadly and upon common sense principles … And while no doubt, where a clear line can be drawn, the subsequent negligence is the only one to look to, there are cases in which the two acts come so closely together, and the second act of negligence is so mixed up with the state of things brought about by the first act, that the party secondly negligent, while not held free from blame…. might on the other hand, invoke the prior negligence as being part of the cause of the collision so as to make it a case of contribution …

			… if the Volute had not neglected to give the appropriate whistle signal … there would have been no collision. On the other hand, if the Radstock … had not gone full speed ahead, there would have been no collision …

			… notwithstanding the negligent navigation of the [Volute], the collision could have been avoided if action had been taken by the [Radstock] … In the present case there does not seem to be a sufficient separation of time, place or circumstance between the negligence of the Radstock and that of the Volute to make it right to treat the negligence on board Radstock as the sole cause of the collision.

			The Volute, in ordinary plain common sense of this business, having contributed to the accident, it would be right … to hold both vessels to blame for the collision.”

			It is not simply a case therefore, of identifying which vessel was guilty of the last causative fault – which vessel had the last opportunity to avoid the collision (the Radstock) – and finding her solely, or most to blame.

			“The basis for this ground of appeal is that if a proper lookout had been kept by radar the presence of the barge would have been disclosed in ample time to enable Rimac to avoid her. This was an attempt to rely on what was sometimes called the last opportunity rule. In my judgment the law has been settled for at least 40 years that in cases where damage is suffered in collision whether on land or sea, the question of causation is decided by asking the question – whose act caused the damage?

			… In the present case I have no doubt that the negligence of both parties contributed to the collision which caused the damage to Rimac …

			… The learned Judge found that the negligence consisted of anchoring the barge in the fairway and not lighting her … The existence of radar does not reduce the culpability of Ouro Fino but is a factor to be taken into account as it was by the Judge in assessing the culpability of Rimac.”

			- O’Connor LJ in The Ouro Fino [1988] 2 Lloyd’s Rep. 325 (Court of Appeal)

			When comparing the causative potency of the vessels’ faults however, if it is the case that in all probability the collision would have occurred in any event without any fault on the part of one of the vessels, then that vessel will be free from any liability.

			“If the collision is due partly to the fault of one ship and partly to the fault of the other, then liability is to be apportioned. The so-called “last opportunity” rule has long disappeared …

			If, however, both ship X and ship Y were at fault but the fault of ship X was causative of the collision, whereas the collision would have happened in any event regardless of the fault of ship Y, then ship X is solely to blame for the collision …

			…

			For my part, I am satisfied that a collision would probably not have been avoided even had AC anchored to an open moor or used her helm to offset her yaw to starboard…. while it was possible that a collision would be avoided (if all concerned were lucky there might have been the closest of near misses), the probability was that a collision would have occurred in any event.

			…

			It must follow from these conclusions that though there is much to criticize in the conduct of those on AC, her failure to control yaw and sway was not causative of the collision. It follows further that GM must be held solely to blame …”

			- Gross J in The Global Mariner [2005] 1 Lloyd’s Rep.699

			Where it is not possible to establish different degrees of fault, liability for the collision is to be apportioned equally with both vessels being 50% to blame. Section 187(2) provides:

			“(2) If, in any such case, having regard to all the circumstances, it is not possible to establish different degrees of fault, the liability shall be apportioned equally….”

			Such circumstances however, will be increasingly rare today as improvements in bridge technology with automatic recording devices (AIS, ECDIS, VDR etc) enable clearer and more accurate reconstructions to be made of the events leading up to collision. It is also important to remember that this sub-section or so-called proviso only applies when it is impossible to establish different degrees of fault:

			“Now that section, as I read it, is mandatory. It does not say that the liability shall be apportioned equally unless different degrees of fault are shown. It is the other way round. It says that the Court must apportion the liability in proportion to the degree in which each vessel was at fault unless it is impossible so to do.”

			- Davies LJ in The Anneliese [1970]  1 Lloyd’s Rep.355 (commenting on the same proviso as previously enacted in Section 1 of the MCA 1911).

			The most recent reference to this proviso was in The Alaska Rainbow [2010] EWHC 3180. In that case, Mr Justice Teare considered the faults of both vessels to be highly causative and highly culpable but he could not differentiate between them.

			“The dangerous situation which lay ahead of Sea Express 1 was created by Alaska Rainbow …

			However, the bridge management of Sea Express I was ill-equipped to observe and react to that dangerous situation …

			As with culpability I am not able to separate the respective faults of Alaska Rainbow and Sea Express 1 in terms of causative potency.

			It will often be the case that the vessel which creates the dangerous situation will bear a greater share of responsibility than the vessel which has to react to that situation. However, I am not persuaded that in the present case it is possible to establish different degrees of fault on that basis …

			It follows that I have not found it possible to establish different degrees of fault and therefore liability for the damage must be apportioned equally; see section 187(2) of the Merchant Shipping Act, 1995.”

			Whether this was a proper application of this proviso however, is debatable as it could be inferred from his comments that Mr Justice Teare found the faults of both vessels to be equal in terms of their causative potency and culpability such that both vessels should be equally to blame. Otherwise, using his approach, it could be said that this proviso has been applied in every case where liability was apportioned evenly. The proviso however, is more properly to be applied in those rare cases where the available evidence does not allow for the events and tracks of the two vessels leading up to the collision to be reconstructed with that sufficient degree of certainty as will permit proper inquiries to be made as to fault and as to causation.
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