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Introduction: International Humanitarian Law and
Areas of Limited Statehood

Heike Krieger, Bjornstjern Baade and Linus Miihrel

IHL needs to cover increasingly diverse forms of armed conflict. While its
main structural features were conceived in the 19th and 20th century against
the background of a predominant narrative of war conducted on a battlefield
between armies and navies of sovereign States, the effectiveness of its legal
rules has been constantly challenged by recurring changes in the conduct of
warfare. During the last twenty-five years, the predominance of intra-State
conflicts and the militarisation of terrorism has led to a focus on
asymmetrical conflicts and NIACs. In recent years, challenges stem from
the increasingly blurred lines between armed conflicts and more subversive
forms of the use of force, as symbolised by the concept of ‘hybrid warfare’.
For maintaining its effectiveness, IHL needs to respond to changing social
realities and thus accommodate new phenomena. Accordingly, changing
conflict paradigms as well as the development of new technologies and
corresponding strategies have tested the adaptability of existing rules and
pushed for new rules, mostly laid down in treaty obligations.

However, since the adoption of the 1949 Geneva Conventions and the
1977 Additional Protocols, new treaties on the conduct of warfare have not
been concluded. Instead, the international community has accommodated
new phenomena through customary international law, interpretation and a
focus on compliance. In particular, international tribunals have developed
the rules of IHL in their jurisprudence and both the ICRC and the UN SC
have focused on the enforcement of and compliance with IHL. Despite
these efforts, including the establishment of the ICTY, the ICTR and the
ICC, there is a widespread perception of a crisis of IHL. Some observers
hold that its rules cannot sufficiently direct the behaviour of relevant
actors.! In order to counter the perception of such a trend the ICRC has

1 Cf ‘Report of the Secretary-General on the protection of civilians in armed
conflict” UN Doc S/2017/414 (10 May 2017) 3, 7 et seq; lan Clark et al, ‘Crisis
in the laws of war? Beyond compliance and effectiveness’ (2017) European
Journal of International Relations <http://journals.sagepub.com/doi/pdf/10.117

21



Introduction

changed its publicity strategy and aims to shed more light on successful
cases of compliance.? One may assume that this policy change reflects the
understanding that the effectiveness and the legitimacy of norms are
mutually reinforcing.> While emphasising that the rules of THL are still
effective might contribute to an increase in compliance, challenges to their
legitimacy also need to be addressed in order to further compliance.*

The interplay between effectiveness and legitimacy as an important
precondition for norm-compliance in IHL can be made explicit by focusing
on the challenges which stem from areas of limited statehood. The present
volume considers the impact such areas have on IHL and it inquires whether
IHL can be adapted to meet challenges emerging from them in a way that
is perceived as legitimate.

While the term ‘areas of limited statehood’ (A.) as such is only seldom
used in legal discourse, areas of limited statehood have had a discernable
impact on various developments that affect international law.’> Regarding
IHL, various challenges stem from the territorial State’s limited capabilities
and the need to compensate for them through other actors, in particular other
States, international organisations and NGOs. Armed non-State actors’
exercise of governance functions poses the most problems in this context
(B.). How has IHL responded to these challenges so far? Or has a lack of
responsiveness created legitimacy problems (C.)? These and other
questions were probed by the contributions to this volume (D.). As a whole,
the contributions reveal the dilemma that by trying to improve legitimacy
and effectiveness for some actors, the same might be reduced for others.

7/1354066117714528> accessed 13 December 2017 (hereafter Clark et al,
‘Crisis in the laws of war?”).

2 For further reading, see Juliane Garcia Ravel, ‘Changing the narrative on inter-
national humanitarian law’ (Humanitarian Law & Policy, 24 November 2017)
<http://blogs.icrc.org/law-and-policy/2017/11/24/changing-the-narrative-on-in-
ternational-humanitarian-law/> accessed 13 December 2017.

3 Heike Krieger ‘Governance by armed groups: Caught in the legitimacy trap?’ in
Cord Schmelzle and Eric Stollenwerk (eds), Virtuous or Vicious Circle?
Governance Effectiveness and Legitimacy in Areas of Limited Statehood,
Special Issue (under review).

4 Heike Krieger (ed), Inducing Compliance with International Humanitarian Law
(CUP 2015) (hereafter Krieger, Inducing Compliance).
5 For further reading, see Heike Krieger, ‘International Legal Order’ in Tanja

Borzel, Thomas Risse and Anke Draude (eds), The Oxford Handbook of
Governance and Limited Statehood (OUP 2018, forthcoming) (hereafter
Krieger, ‘International Legal Order’).
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International Humanitarian Law and Areas of Limited Statehood

A. Areas of Limited Statehood®

Areas of limited statehood constitute those parts of a State in which the
government lacks the capability to implement and enforce rules and
decisions or in which they do not command a legitimate monopoly over the
means of violence.” The term does not imply the extinction of a State (as a
whole or in a certain area). The area still de jure belongs to the State, but its
internal sovereignty there is de facto tenuous.

The term ‘areas of limited statehood’ describes an empirical phenomenon
which has to be distinguished from normative concepts such as ‘unwilling
and unable’ or ‘failed” States.® These concepts are closely related to the
phenomenon of securitisation and may thus be understood as tools of States
of the Global North to push their specific interests in law-making processes,
for instance in relation to re-interpretations of the right to self-defence. In
contrast, the term ‘areas of limited statehood’ neither implies a normative
judgment that a State has failed nor suggests that State failure would be the
definite result of a process.” It is meant as a neutral analytical tool that
avoids negative connotations and opens the door for an analysis from
different perspectives. These can include the questions whether and to what
extent the limitedness of statehood is compensated by other actors, what
kind of governance they may perform, and how effective those governance
functions are.!” The term is also broader in the sense that only certain policy

6 This part draws from Krieger, ‘International Legal Order’ (n 5).

7 Tanja Borzel, Thomas Risse and Anke Draude, ‘Governance in Areas of Limited
Statehood: Conceptual Clarifications and Major Contributions of the Handbook’
in Tanja Borzel, Thomas Risse and Anke Draude (eds), The Oxford Handbook
of Governance and Limited Statehood (OUP 2018, forthcoming) (hereafter
Borzel, Risse and Draude, ‘Governance in Areas of limited Statehood”).

8 Ibid.

9 Note that also e.g. Gorlitzer Park in Berlin Kreuzberg can be qualified as an area
of limited Statehood, see Borzel, Risse and Draude, ‘Governance in Areas of
limited Statehood’.

10 Cf Klaus Schlichte, ‘A Historical Sociological Perspective on Statehood’ in
Tanja Borzel, Thomas Risse and Anke Draude (eds), The Oxford Handbook of
Governance and Limited Statehood (OUP 2018, forthcoming); Andrew Brandel
and Shalini Randeria, ‘Anthropological Perspectives on the Limits of the State’
in Tanja Borzel, Thomas Risse and Anke Draude (eds), The Oxford Handbook
of Governance and Limited Statehood (OUP 2018, forthcoming).
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Introduction

areas or parts of one or more States might be affected.!' Another advantage
is that the limitedness of statehood is empirically measurable according to
certain factors, including administrative capacity and monopoly of force.!?
While the term ‘areas of limited statehood’, which was conceived by
political scientists in the Collaborative Research Centre 700 ‘Governance
in areas of limited Statehood’, has so far only seldom been used in legal
discourse, it is by now gradually adopted because of its more neutral
connotations.'?

B. Legal Issues when other Actors Step in

Areas of limited statehood generally are not simply ungoverned.'* Other
actors regularly step in to perform government functions: other States,
international organisations and non-State actors, including non-State armed
groups and NGOs, have the potential to, and do, exercise effective and long-
term regulatory power in such areas.! This has raised questions concerning
the international legal obligations of non-State actors, international
organisations and of States acting extraterritorially. The relevance of non-
State practice and the possibility of a change in the structure of the law-
making process that weakens or even undermines the primacy of State
consent as the traditional foundation of positive international law-making,
in order to improve the law’s legitimacy towards non-State actors, has also
become a contentious issue.

11 Thomas Risse and Ursula Lehmkuhl, ‘Governance in Areas of Limited
Statehood — New Modes of Governance?’, Research Program of the
Collaborative Research Center (SFB) 700 (Berlin 2006) 9.

12 Eric Stollenwerk, ‘Measuring Governance and Limited Statehood’ in Tanja

Borzel, Thomas Risse and Anke Draude (eds), The Oxford Handbook of
Governance and Limited Statehood (OUP 2018, forthcoming).

13 See e.g. Leuven Centre for Global Governance Studies of KU Leuven, in
particular the research projects on ‘human rights, democracy and rule of law’,
‘peace and security’, and ‘non-state actors’ <https://ghum.kuleuven.be/ggs>
accessed 13 December 2017.

14 This part draws from Krieger, ‘International Legal Order’ (n 5).

15 Cf various chapters in in Tanja Borzel, Thomas Risse and Anke Draude (eds),
The Oxford Handbook of Governance and Limited Statehood (OUP 2018, forth-
coming), e.g. Markus Lederer, ‘External State Actors’; Benedetta Berti, ‘Violent
and Criminal Non-State Actors’; Marianne Beisheim, Annekathrin Ellersiek,
and Jasmin Lorch, ‘INGOs and Multi-Stakeholder Partnerships’.
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International Humanitarian Law and Areas of Limited Statehood

I. Other States and International Organisations

With third States and international organisations, difficulties arise in the
classification of armed conflicts and the determination of the applicable
human rights standards. These uncertainties endanger these actors’
compliance and, more generally, the relevance of the law to the situation on
the ground in areas of limited statehood, and thus its effectiveness

1) Fluidity of armed conflicts

The interventions of third States in internal armed conflicts in areas of
limited statehood triggered a debate concerning the classification of those
armed conflicts, which directly relates to IHL’s effectiveness in these
conflicts. Since the law of IAC provides a framework of detailed treaty rules
as well as widely accepted customary law rules, it is prima facie better
suited to effectively govern the conduct of States. In contrast, the law of
NIAC only consists of a few treaty rules and the customary law status of
several rules is contested. Intervening States will have fewer legal standards
to guide their conduct if the conflict is classified as non-international. Thus,
IHL becomes potentially less effective due to a lack of legal certainty which
regime applies.

The debate around these so-called ‘internationalised’ NIACs focuses on
two issues. On the one hand, it concerns the relation between the intervening
State and the territorial State. On the other hand, it deals with the relation
between the intervening State and the non-State armed group(s).

In cases in which the territorial State consented to the use of force of
another State against a non-State armed group in its own territory, it is
widely agreed that there exists a NIAC between the extraterritorially acting
State and the non-State armed group. Thus, only the law of NIAC is
applicable to this situation. In case of a lack of consent by the territorial
State, however, it is highly controversial whether in addition to the NIAC
between the intervening State and the non-State armed group(s) there exists
a parallel IAC between the territorial State and the intervening State. In this
case then also the law of IAC would apply between the territorial State and
the extraterritorially acting State, i.e. the conduct of the extraterritorially
acting State could underlie the law of IAC, too. This debate gained much
attention after the US-led coalition and Turkey inter alia started to carry out
air-strikes against ISIS and other Islamic terrorist groups in Syria and to
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