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Introduction

Norman K Clark

Walker Clark LLC



Are we living in the ‘twilight of the law firm?’

The traditional governance and management structures that still exist, to some extent, in most law firms around the world are often significant obstacles to running a business entity that delivers highly skilled professional services profitably and at a reasonable cost. In the majority of law firms, the owners are also expected to play significant, time-consuming, hands-on roles in managing the business, selling the firm’s services and supervising their delivery, producing the largest portion of the revenue; and – one must not forget – they must also find some time to practise law. The emergence in some jurisdictions of alternative business structures for law firms, along with the continuing frustrations of trying to make the traditional model work as a viable, cost-effective business structure in a modern business environment, suggest that the traditional law firm could become extinct in most parts of the world long before the end of this century.

Even if the traditional law firm structure disappears, the demand for legal services, and for business structures and organisations to deliver them, will continue. In the meantime, even if they are an endangered professional species, law firms must continue to try to manage the many strategic, financial and professional challenges that they face here and now. Good law firm governance is therefore a strategic imperative for every law firm and, for some, a basic survival skill.

To describe law firm governance as a skill suggests how the authors of this book view the role of governance in the 21st-century law firm. We define good governance as a foundation and framework by which law firms set and achieve strategic goals, make and execute well-informed business decisions, and respond to the unprecedented challenges of accelerating changes that affect every aspect of the practice of law. Good governance encompasses not only the formal ownership and management structures of the law firm, but also the informal policies and practices by which the firm functions day to day. Good governance provides continuity and stability, but it can also focus attention and resources on the need for profound change. Ultimately, good governance is how the firm makes good decisions and ensures that things get done.

As a result of this holistic view of governance, this book does not explain how to write a good partnership agreement (although it does frequently urge the reader to document certain matters in a partnership agreement or other constitutional corporate document). Instead, the authors investigate some of the most strategically important issues confronting law firm leaders today, their implications for the governance of the firm and vice versa. Our focus is not necessarily on the what, but the how – specifically, how can better structures, policies and practices help to resolve issues that can be critical to a law firm’s long-term sustainability?

In short, how can good governance help a law firm to get the important things done?

In Part I, “Building an effective structure”, the authors develop the principles that good governance is a strategic construct, that a law firm’s strategy should drive the development of its governance structures and that, reciprocally, the structures and practices of the governance of a law firm should facilitate, not obstruct, strategic achievement. We describe the evolution, in recent years, of general principles of good governance in law firms, exemplified by the International Bar Association (IBA) Law Firm Governance Initiative Best Practice Guidelines, published by a working group of the IBA in 2008. Of course, as is always the case with any set of best practices, one must never assume that ‘one size fits all’. Good governance therefore is an organising framework for managing the professional practice and the business of the law firm. In selecting from among the various structural options, a firm should try to strike the right balance among highly firm-specific factors. The need to integrate and manage governance structures, strategic objectives, the defining professional characteristics of the firm and business operations is leading small and mid-size law firms to move away from the traditional approach of lawyers as amateur, part-time business managers and towards the employment of experienced managers to run the business.

Part II, “Challenges for law firm governance”, begins with an investigation of the typical decision-making processes in law firms. We then investigate the critical but often overlooked relationships between strengths and vulnerabilities in a firm’s governance system and its ability to resolve strategic management problems. These include:


•the usually uncomfortable and frequently avoided issues of managing partner performance;

•a partner compensation system that supports the firm’s strategic objectives, is fair, and reflects and supports the partnership culture;

•managing the information that the managing partner really needs to know; adopting and enforcing cost-effective risk management policies and procedures; and

•succession planning and retirement, both from the perspective of the firm and from that of the older partner.



Each of these issues consumes enormous amounts of partner time and attention. Each can have devastating effects on a law firm’s financial performance, reputation or long-term sustainability if not managed well.

Finally, in Part III, “Governance tomorrow”, two of our authors consider the future and how good governance can help law firms to prepare and respond to it. We examine the implications of the emergence of ‘alternative’ law firms and developments in the regulation of the legal profession for law firm governance. We conclude Part III and this book with a comprehensive exposition of change management skills and methods as essential parts of good governance in 21st-century law firms. They are critically important to lead the changes that today’s law firms need to make in order to prepare for long-term success in the future, the faint outlines of which we can just begin to discern, but must quickly learn to understand.



Strategy drives governance

Leopoldo Hernández Romano

Rupprecht Graf von Pfeil

Rocío Vázquez Zavala

KermaPartners



A comprehensive and coherent business strategy is an essential starting point to achieving a firm’s short and long-term objectives. But it is still the case that many firms fail to develop a proper strategy, knowing only that they want to survive, grow or make more money, which is no strategy at all. And those that do have a business strategy often stumble when it comes to translating their long-term goals into a strategy that can then become any kind of reality – because they don’t manage to integrate them into the structures and governance of the firm.

There are several reasons for this, including:


•difficulty in seeing where the firm should be in five to 10 years’ time, due to a failure to analyse existing strengths and weaknesses, current and desired market position and immediate and longer-term competitive challenges;

•a lack of understanding of how the long-term goals and strategy connect with the firm’s structure and governance, including its people, culture, leadership and all operational and decision-making processes of the business; and

•resistance to new strategic, structural and governance processes because partners will not change ingrained and negative behaviours.



Without an underlying strategy, a firm’s organisational design and governance structures will become reactionary, operating as a knee-jerk response to internal and external events, with processes becoming embedded in the culture through habit and convenience rather than effectiveness. And a strategy that is not interconnected with the right structure and governance model will quickly fall by the wayside, often overridden by the individualistic whims of partners who see no personal benefit in supporting firm-wide goals.

With this in mind, this chapter explores the critical interrelationship between strategy, structure and governance. Taking in turn the three points above, we look at how strategy, structure and governance feed into one another, and how firms can effectively use their organisational design and leadership structures to bring a firm’s strategic purpose to life.

As an aside, and for the purposes of this chapter, the terms ‘structure’ and ‘governance’ have a commercial, not legal, meaning, with the following definitions applying throughout:


•Strategy – a plan to move the firm from today towards a defined future state (long-term objective), identifying the competitive challenges to be tackled and how to do so in order to achieve the future state.

•Structure – how the people in the organisation are brought together and how these different groups (both lawyers and non-lawyers) interact with each other.

•Governance – the decision-making framework – that is, how decision making is distributed among these different groups of people within the organisation.



1.Strategy: vision, choices, challenges and strengths

What is the optimum structure and governance model for a modern and growing law firm?

There is no single right answer to this question. The best structure and governance system depends on the firm in question and, in particular, its competitive challenges: the geographies in which it sits, the market opportunities and challenges that it faces, its inherent strengths (and weaknesses) in terms of its people, practices and service offerings – and then its vision for where it sees itself in the future. It is, in other words, dependent on each individual firm’s core strategy.

Personal though the exercise might be, there are some common pointers to help break down the strategy-structure-governance process into more manageable parts. To begin with, it is worth looking at the groups into which today’s law firms generally fall. Each requires a different strategic and structural approach. The five groups are as follows:


•global firms;

•international firms with some overseas, but not global, penetration;

•top-tier national firms;

•specialised/boutique firms – of varying size;

•small and medium-sized regional and local law firms.



Each type of firm faces unique challenges and opportunities that will characterise the kind of strategy, structure and governance required to flourish in each space. But a firm will first have to decide exactly where it sees itself across the groups, both now and into the future. A national firm that wants to break into the international space, for example, will immediately have some structural and governance issues to consider arising from that long-term ambition.

And yet many firms continue to try to operate without any real knowledge of their existing market position, their ambitions for the future or the competitive challenges that they are likely to face along the way. These firms are operating without a clear picture of where they want to go. Consequently, they do not have a true plan – a strategy of how to get there – which in turn makes any kind of supportive structure or governance model impossible.

Take, for example, a firm that wants to be a top-tier national firm. What does it need to do to achieve this goal? What are the current and emerging market opportunities and competitive challenges? Can it develop a pragmatic strategy in relation to its long-term goals – which will then help to clarify the short and medium-term steps required to meet those objectives? Only with a specific strategic direction can a firm hope to structure and govern itself in a way that ensures it stays on target.

Without that knowledge, the firm is effectively operating in a vacuum. How can a firm structure or govern itself effectively if it does not know what it is, where it wants to be in five or 10 years’ time and whether its current course is taking it in the right direction to achieve that ambition?

1.1Understanding competitive challenges

A good example of a firm operating in a vacuum is one operating the traditional ‘full-service’ model. For many firms, the full-service structure is no longer fit for purpose, as it presents numerous problems in today’s increasingly competitive and specialist legal landscape.

Except for the very largest of legal operations, it is virtually impossible to be convincingly excellent in all areas of law. Firms may list pages of practice and sector specialisms, when the reality is that a few groups have developed and grown to dominate the rest. This can then create an imbalance that even distorts and destabilises a business if one practice is draining resources and/or is at odds with the rest of the business. In such a situation a firm might require anything from a minor adjustment to a more radical structural overhaul. But it cannot do either without understanding what kind of firm it wants to be and its strategy for the future.

Likewise, in the traditional full-service firm, it is typical to have an insular focus on lots of practice groups without a more external focus on industry sectors or clients. But that no longer works for many firms, as clients expect their law firms to demonstrate a good knowledge of both their industry and their specific business. This has pushed many firms to restructure to include not only practice groups, but also sector and client groups.

This may reflect a firm’s increasingly external focus, but it means little unless it is underpinned by a strategy to determine exactly which sectors and clients will build on existing strengths to deliver real value in terms of legal service delivery and help drive the firm’s future profit.

In addition, sticking with the traditionally inward-facing full-service model heightens the risk that firms will overlook or misunderstand changing forces within the external market. A mid-tier firm in the current market may, for instance, notice that it is acquiring more clients. Even better, they are clients of the top-tier firms which appear to be shifting more of their work away from the leading global firms to the mid-tier. The firm in question may consider itself to be doing well; it may see itself as moving up the chain to compete more closely with the larger businesses.

However, it fails to realise that those clients are only giving their less important work to the mid-market, retaining the top-tier firms for the high-end, high-value business. And the existing clients of the mid-tier firm are beginning to do the same, passing their lower-end work to firms further down the chain. Caught in between, the mid-tier firm is in danger of losing work and clients if it fails to demonstrate greater efficiency in both capturing and retaining the right kind of business. Until the firm registers this market shift as a challenge that requires a strategic and structural response, it is in danger of losing out.

Many firms struggle to understand these kinds of competitive challenge and to translate them into a proper strategy. And without a strategy that is based on market realities, a firm’s structure and its decision making may be based on flawed reasoning, outdated custom or any number of misplaced ideas, such as merely a desire to grow. This is no strategy and yet many firms still seem to think it is a basis on which to build a business.

Even where firms do have a proper strategy, they are by no means out of the water. A strategy in isolation is meaningless – it needs to be tied into the organisational design, culture and management processes of the firm.

The biggest firms, for instance, benefit from large strategy departments that help to define and regularly review strategy. Where many or most firms struggle is in the implementation: managing the partners so that they behave in a way that reflects the strategy; penetrating and owning defined target markets and/or client groups; or dominating specific service lines. This is where we turn next – to the ways in which a strategy becomes a structural reality.

2.Successfully implementing strategy: structure and governance

Assuming that a firm has devised for itself a proper strategy with a good sense of where it wants to be in five or 10 years in terms of target markets and/or client groups, it then comes to the challenge of implementing that strategy through the structure, processes and governance (ie, the decision making) of the firm.

2.1Tackling structure

With a strategy in place, the task now is to align strategy and structure to ensure that the latter serves a more strategic function – that it fits and supports the strategy and related goals.

The strategic view should begin with consideration of five organisational elements:


•Geography – where the firm has offices and in which countries, and what kind of market penetration and strengths the firm has, and wants to have, in each location (ie, where it wants to focus resources and investment);

•Practice groups – including which practice groups are likely to evolve or devolve;

•Service lines – the services, often across departments, that the firm currently offers and may wish to deliver in the future;

•Industry sector – the choice of focus in order to gain recognition and expertise; and

•Client – types of client according to size, location, industry, etc.



Establishing the right structure will depend on a firm understanding what kind of balance of business units or practice groups it needs to deliver the right legal services to a specific client group in a given geography that will best offer growth potential. It requires an understanding of the varying strengths (and weaknesses) that a firm might have in each of the above dimensions, as well as where it wants to focus in future. Only then can a firm structure itself in a way that will focus resources and investment into the right specific elements to generate growth. The interrelationship of strategy and structure should be obvious here.

Thinking about the five elements of structure and how to prioritise them will help a firm in one important respect: to become more externally focused as it shifts from an internal perspective based on its own offices and practice groups to a more external view, aligned to industry sectors and client needs and types. This will enable the firm to meet an important demand coming from the client side.

Attempting to manage a five-dimensional matrix structure can be problematic, however. Many professional service firms, including international law firms, have struggled to manage themselves across a fixed matrix holding too many dimensions. Attempting to do so may also fail to recognise a firm’s strategic priorities, whether that is expanding in certain markets, developing project areas or creating new service lines, for example. The firm risks returning to the problem of the full-service model: attempting to be all things to all people.

The better approach is to take one of the five organisational dimensions, make it a ‘home’ for the lawyers and design the organisation around this base. The ‘home’ is the professional base camp for all the firm’s reporting, management, accounting and so on. In global and international law firms, this base is likely to be the practice groups, with other dimensions such as the sector and client groups making up ‘communities of common interest’. In contrast, in the Big Four global auditors, the primary unit of accountability remains the office or country. Meanwhile, the elite continental European firms tend to have a base that remains primarily linked to offices.

The point is that, using a ‘home’ base, a firm can more effectively translate its strategy into a meaningful matrix where communities of common interest across the other organisational dimensions enable differentiation and help to present opportunities for specialist skills building, client service, marketing and so on. As these communities increase in number and become larger, clear priorities become more and more important to ensure effectiveness and efficiency. The strategy feeds into the matrix, which in itself feeds back into the strategy, as it enables easier reviews of strategic progress and highlights where a firm’s opportunities or challenges may lie.

Establishing a rational network or matrix structure allows a firm to deliver on its strategy, so, for example, enabling a firm to take on additional countries or offices in emerging markets and hiring lateral partners in growth areas. It may also help to bring together the whole organisation in a more outward-looking focus that better aligns people with the firm’s strategic objectives by fostering greater organisational and cultural cohesion.

A structure alone, however – even with the best underlying strategy – will not get people to behave in an appropriate way in relation to the long-term goals – or, if necessary, to change their behaviour. This is where governance becomes critical, as the management and leadership of the firm determine the day-to-day running of the management structure and processes and, just as importantly, instil the right behaviours across the partnership to ensure that strategic goals are met through the actions of both lawyers and non-lawyers.

2.2Strategy drives governance

If a firm has a well-aligned strategy and structure in place, it suggests that someone somewhere in the firm has been making the right decisions. So in a sense, good governance drives strategy just as much as the other way around.

But seeing through a strategy and ensuring that the supporting structure does not fall apart at the first hurdle requires a governance model that reflects the needs of the strategic vision and can see through its implementation.

In practice, this means determining which management bodies are needed to take which kind of decision; and who specifically will take responsibility for what kind of decision on behalf of the rest of the partnership. Role descriptions can then be created to clarify responsibilities and set clear hierarchies for different types and levels of decision making. Without such agreement, both strategy and structure may quickly founder in the face of internal intransigence brought about by endless consultation or dispute.

Delegating decision-making authority remains a struggle for some smaller firms that may continue to operate with the idea that the whole partnership should have input on all important decisions. But as many firms have grown, they have realised that decision making by such consensus actually makes for very little decision making at all. Devising a governance structure that is fully aligned to a firm’s strategy and structure has therefore become increasingly important – albeit often difficult to implement.

Governance should be structured around the decisions that need to be made, establishing governance bodies, sub-structures and reporting lines which allow good decisions to be reached effectively. Once established, this governance model also plays a critical role in ensuring that the firm sticks to its strategic plan (or makes an informed diversion), as it makes for more efficient monitoring and reviews a firm’s ongoing performance.

This approach works right through the partnership and up to senior management, defining for every firm the best distribution of decision making from the managing and/or senior partner, through to the management board(s), heads of practices or business units, all the way through to individual partners. Role descriptions then clearly lay out who has decision-making authority over areas such as:


•firm development – for example, mergers and acquisitions, lateral hires and the formulation and review of strategic plans;

•hiring decisions – senior/junior associates and interns; and

•client acceptance policies.



Leadership, too, plays a critical role in the governance model, providing the direction, motivation and glue to bind decision-making processes into a cohesive organisational whole. Therefore, a governance structure should include proper leadership induction and training, as well as succession planning to successfully guide partners into future leadership roles.

With good governance and leadership in place at all levels, firms can look forward to placing the final and yet critical piece in the jigsaw puzzle: the right firm-wide behaviours.

3.Strategy to structure to behavioural change

A strategic review that results in a revised management and governance structure doesn’t complete the process. The combined approach then has to be geared to successfully influence internal behaviours to support a common, firm-wide way of doing business.

Organisational behaviour is induced by a firm’s strategy, structure and governance. But even with the right strategy, structures and processes in place, influencing behaviour remains one of the most significant challenges facing the legal profession. That is because law firm partners still have a tendency to think of themselves first and foremost as individual lawyers who ‘own’ their clients, sometimes at the expense of the interests of the firm.

The aim of bringing together strategy, structure and governance is that firms can hope to get partners working together in a more structured way to achieve organisational goals. But to succeed, a firm’s leadership must involve the partners from the earliest stage to ensure they fully buy into the strategic plan and the change process required to achieve it. If a firm fails to do this, partners may quickly derail the process with outright objections or just the continued practice of the wrong, individualistic behaviours. This is a prime reason why many firms fail to translate their strategy into reality.

Partners should be involved in every stage of a strategy and structural review project, albeit in various degrees along the way. This means that by the implementation phase, the partners already share in the ownership of the strategy and have bought into the short and long-term processes required to bring it to fruition. They are then more likely to delegate decision making to others, knowing that they have already agreed the direction in which the firm is heading.

3.1Contribution management

This does not mean that the firm’s management will then be free of challenges. It still has to ensure that the partners exhibit the right behaviours to support the ongoing requirements of the strategic plan. This means that the firm has to agree what kind of behaviour it wants to see and what it considers unacceptable. And it then has to integrate that into a contribution management system that recognises and rewards the right behaviours, using both financial and non-financial measures. It is no small challenge, given that the system must be designed in a way that is acceptable to partners who for the first time will have to agree to submit themselves to be appraised on a non-financial basis.

Nevertheless, more firms are moving in this direction. And for good reason: it is the contribution management system that will act as the lynchpin for a firm’s strategic success. It forms a critical part of the organisational structure and governance, because it is the element that enables desired behaviours that will support management and change processes, while minimising detrimental behaviours.

Ultimately, an effective contribution management structure recognises that a firm is not a mechanical operation but a social system that depends on the right behaviours of its people.

There remain numerous firms that do not have contribution management systems. Here, remuneration tends to be based on the individual financial performance of partners, or on a formula or lockstep model, with no discussion around a lawyer’s broader performance. Not only does this reinforce a ‘my desk, my clients’ way of thinking, but by missing out an annual (or other) opportunity to have such a discussion, firms are failing to foster any kind of entrepreneurial element in the organisation. Worse, if this system is combined with weak leadership, firms end up with partners who only do what they want at the expense of the team.

There has been some debate over the criteria used to measure non-financial performance, with some arguing that it is difficult to make a contribution management model impartial, opening the doors to favouritism and flawed judgement. The argument goes that this then in turn creates internal suspicion and discord at the expense of collegiality.

But even in a pure financial system, there can be disputes over ‘who’ owns the turnover. What’s more, disputes arising from a contribution management system can typically be addressed through a structural device: a remuneration committee entrusted by the partnership, which can oversee the way in which the measurement criteria are applied and the system managed. It is again a question of properly aligning strategy, structure and governance so that one fully supports and feeds back into the other elements. The use of such a committee also provides an apt example of the interdependence of strategy, structure and governance – strategy without structure or governance is as useless as a management and governance structure that lacks strategy.

In this chapter we have taken a journey. It is one that firms will have to embark on themselves if they are to successfully meet their strategic objectives. And it is one that takes a firm all the way from the first consideration of its long-term goals through to translating them into a strategy and subsequently into organisational design, leadership and then personal behaviour. If done correctly, the result will be firm-wide behaviour and culture that feed right back into the core strategy.

The journey is full of potential obstacles and each firm will face its own unique challenges along the way. But more and more firms are realising that this is one journey that must be taken if they are to enjoy organisational success.



The evolution of modern governance in law firms

Norman K Clark

Walker Clark LLC



1.The twilight of the traditional law firm

Can the traditional law firm structure survive to the end of the 21st century? Even as contemporary corporate structures, such as limited liability partnerships, limited liability companies and professional corporations, have replaced the general partnership in most jurisdictions in the world, the basic way in which most law firm partners1 govern themselves and manage their practices remains largely unchanged.

As law firms have attempted to navigate the fast-changing, often tempestuous seas of the economic crises of the first two decades of the 21st century, it has become apparent that most of them – especially small and midsize firms – are structurally ill equipped to respond efficiently and effectively to the external and internal challenges that they face, some of which are discussed in detail elsewhere in this book. Some of these pressures are due to the so-called ‘new normal’ in legal markets in most jurisdictions, characterised by phenomena such as increasing price sensitivity among clients; globalisation and consolidation of law firms; and increased competition to recruit and retain the best legal talent. Actually, this is not a ‘new normal’ in any sense of the phrase; instead, it is business reality finally catching up with the legal profession.

A major part of the difficulty that law firms have in responding to new demands and challenges originates from the traditional structural and management paradigms that drive most law firms, despite their adoption of a modern corporate structure or alternative business structure.2

Consider the multi-faceted role of the partner in a law firm. He or she is expected to carry out the duties of:


•an owner of the business;

•one of its principal investors;

•a manager of significant corporate functions;

•a prominent member of the firm’s marketing force;

•one of the firm’s major producers of revenue;

•a supervisor of other professionals;

•a principal point of contact for clients; and

•an ambassador of the firm in the business and professional community.



Obviously, it is almost impossible for even the most talented and best-organised partner to do all of these things well, especially when one’s partners expect 1,500 to 1,800 billable hours of legal work.

This dilemma is compounded by a realisation that as client needs and expectations for legal services become more sophisticated, and law firms find themselves in a maelstrom of market forces that many have never experienced before, basic principles of good management and business prudence require that partners, in their various roles, dedicate more personal time, attention and intellectual energy to management issues that previously were not priorities and could be delegated to staff or ignored completely.

As one equity partner in a fast-growing firm in Latin America said: “I feel as if I am being pulled apart into pieces.”

Can law firms survive, or are we now entering the twilight of the law firm? Will traditional law firms as we know them disappear from most legal markets for significant commercial law matters and dispute resolution, to be replaced by something completely new and different? Or will they evolve into better-managed, more efficient, more responsive providers of sophisticated legal services, retaining at most the external shells of the quaint 18th-century models upon which most law firms are still based?

This chapter does not attempt to answer these broad questions. Some of them would require the simultaneous use of a crystal ball, tarot cards, tea leaves and the entrails of a chicken. Instead, it reviews the current scope and components of governance in law firms, as outlined in the IBA Law Firm Governance Initiative Best Practice Guidelines.3 That document provided a useful checklist describing the modern scope and areas of priority concern for the governance of law firms. Finally, this chapter comments on three specific areas that the author has observed as dominant areas of concern while advising law firms about governance issues.

2.What does ‘governance’ mean in law firms?

One of the central points of this chapter, as well as in this book, is that the concept of governance is expanding and evolving from its traditional scope. Here is a useful working definition:

…governance relates to consistent management, cohesive policies, guidance, processes and decision-rights for a given area of responsibility.4

Several points from this definition are important, because they refer to substantial shortcomings in the governance of many law firms today:


•Consistent management – although most law firm partners are conscientious and genuinely care about their firms, management styles in law firms frequently range from being largely ad hoc responses to the crisis of the day to being rigidly consistent only in denying reality.

•Cohesive policies – as discussed later in this chapter, with reference to the IBA Best Practice Guidelines, outdated or non-existent policy documentation has been a major challenge for law firms, especially fast-growing ones in emerging legal markets.

•Guidance – overworked partners frequently complain that “We always can find time to fix the latest problem, but we can never seem to make the time to ensure that we will avoid the same problem in the future.” Decisions are frequently reactive, rather than proactive. As a result, some law firm partnerships spend inordinate amounts of time deciding anew how they will decide an issue almost identical to one they have decided before.

•Processes – decision-making processes are seldom documented in law firms, and many law firm partners can work for many years in a law firm without knowing how basic business operations are conducted.

•Decision rights – the rights and prerogatives of partners sometimes inhibit efficient decision making, especially with respect to important strategic issues. ‘Collegiality’ is often used to justify the de facto prerogative of any partner to veto a proposal, and can also inhibit the candid assessment and discussion of sensitive, critically important issues in areas such as substandard partner performance or a need for significant change.



None of these observations is characteristic of all law firms today. Indeed, some firms manage the governance responsibilities in each of these areas very well; but it has not been easy. The basic demands of good governance today, with respect to each of these defining points and other important issues as well, have required well-governed law firms to move from the limited, traditional view of governance to a modern one that envisions good governance as a central coordinating point for managing the most important issues affecting the current and future performance of the firm. It is no exaggeration to state that for some law firms, good governance has become a necessary strategy for survival.

3.Can your governance system do this?

The IBA Best Practice Guidelines, published in 2008 and updated in 2009, provide a conceptual checklist of the issues that law firm governance should consider. As the preamble points out, not every guideline is necessarily relevant to every firm:

These guidelines attempt to identify certain general principles and standards that may help law firms manage their practices in a way that will achieve these objectives. Some of its points may be of more relevance to larger firms, or to those with a broader element of international work. Some may fit more naturally in certain cultures and less so in others. Some may need to be adapted over time to reflect changing conditions and concerns. There will be few firms (if any) that will adopt every provision. But all law firms should benefit by thinking about the extent to which each of the guidelines applies to them and could make them more effective and successful.5

The guidelines are organised into seven major areas, each of which should be a concern for every partner in the firm, even if some of the specific guidelines are not applicable. The seven areas are:


•the firm;

•its people;

•its culture;

•its clients;

•wider engagement;

•legal and regulatory compliance; and

•transparency.



3.1The firm

The IBA Best Practice Guidelines suggest six guidelines to describe how the firm, as an institution, should be governed:

1.The firm should set out in writing its governance and decision-making structure.

2.It should have a transparent process for the selection of leaders and the appointment of managers.

3.It should establish an appropriate mechanism for partners to communicate with each other and with the firm’s leadership/management.

4.The capital structure of the firm should be described to partners in a clear way which distinguishes between different kinds of capital and explains the way in which capital can be contributed and withdrawn by partners.

5.The way in which the profits of the firm are distributed among the partners should be clearly described to all partners in the firm.

6.All those who are held out as partners should be treated as such, whatever legal and financial arrangements exist between them. Being a partner in a firm should involve the acceptance of a clearly defined role and a set of rights and responsibilities.6

One of the common themes running through these guidelines is the need for documentation of these fundamental aspects of the firm. By contrast, most law firms in the world still operate from a partnership agreement or other operating agreement that meets only the minimum requirements for the firm to be registered in its domicile jurisdiction. When considering a law firm merger opportunity, one of the first documents that partners should ask to see is the current partnership agreement of the other firm. Approximately 20% of the time7 at least one of the firms is unable to produce anything more than the original registration documents, signed by partners who retired from the firm decades previously.

3.2The firm’s people

The IBA Best Practice Guidelines are most extensive with respect to the management of the firm’s staff and legal talent, even more so than with respect to clients. This reflects the recognition that management of talent has become a more important component of a successful law firm strategy than ever before:

Recruitment and retention

1.The firm should set out its recruitment policies and processes in writing so that all potential recruits (partners, associates and support staff) have access to enough information to allow them to make an informed decision about whether or not they wish to pursue recruitment discussions with the firm.

2.Firms should adopt recruitment and promotion policies and processes that are non-discriminatory and that are designed to encourage diversity at all levels within the firm.

3.When hiring new recruits (at any level) who have previously worked for another firm, the hiring firm should do what it can to ensure that the recruit does not thereby breach lawful duties owed to the previous firm.

4.The firm should ensure that every new recruit receives an appropriate induction which introduces him or her to the firm, its values, policies and procedures.

Training and development

5.The firm should offer appropriate support to those within the firm (whether or not they are lawyers) who are studying for or taking relevant professional qualifications.

6.It should give qualified lawyers associated with it appropriate support and encouragement to undertake relevant continuing professional education and to develop their personal and professional skills.

7.A firm should identify career transition points that are relevant to those within the firm and offer support to those reaching such points in their careers. A career transition point is a moment in a person’s career when his or her role changes significantly. Examples in respect of lawyers include admission to the bar, admission to partnership, promotion to a management role and retirement.

8.A firm should encourage every person in the firm (at whatever level) to produce and maintain a written training and development plan which is suited to their needs and to the culture and structure of the firm.

9.Firms should ensure that all lawyers receive appropriate supervision and are given an opportunity to undertake a suitable range of work. Lawyers should be encouraged to develop a range of skills and to undertake a variety of work.

Performance management

10.Firms should ensure that every person in the firm receives a clear written statement of the performance and behaviour expected of them. The role and responsibilities of each person and their duties to the firm should be clearly stated.

11.Firms should ensure that every person in the firm is given clear feedback in respect of performance and behaviour. Where appropriate, feedback should be gathered on a 360 degree basis including upward feedback from those supervised by the person concerned. Those giving feedback should be encouraged to express their views frankly and in appropriate cases in a confidential and non-attributable manner.

12.A firm should have a clear and transparent appraisal process and procedure. Appraisals should take place at least annually (for everyone, including partners) and should be properly prepared and, where appropriate, documented. The appraisal process should include a face-to-face meeting with the person being appraised and should be conducted on a confidential basis. In appropriate cases immediate oral feedback should also be encouraged in the day to day working environment.

Remuneration and benefits

13.Firms should adopt a remuneration and benefits policy which is designed to ensure that the firm takes a consistent approach when determining the remuneration and benefits to be received by all its people. This policy should be clearly communicated to all those within the firm.

Dealing with problems

14.A firm should ensure that everyone in the firm has an appropriate opportunity to complain about or comment on the work or behaviour of any other person in the firm. Complaints should be dealt with fairly and with due regard to the well-being of all concerned. Once a complaint has been investigated all those involved should be given appropriate feedback and guidance. In appropriate cases complaints should be dealt with on a confidential basis.

15.Firms should have a written grievance procedure. This should seek to ensure that any grievance of any person in the firm is dealt with in a fair and sympathetic manner.

16.Firms should adopt clear policies and procedures for communicating both exceptional performance and poor performance to persons in the firm (including partners). Firms should identify a member of the firm to be responsible for this.

17.Firms should pay due regard to any personal problems experienced by anyone in the firm. In appropriate cases firms should offer help and support to those seeking to overcome such problems, provided that doing so is consistent with preserving a high performance working environment.

Career development

18.Firms should state clearly and openly the basis on which people are promoted to higher positions in the firm (including partnership). Selection criteria and processes should be clearly and fairly described to all interested parties (both those currently within the firm and potential recruits).

19.Where possible, firms should seek to allow people in the firm to undertake secondments to other parts of the firm, to other firms or to clients. Secondment opportunities should be clearly and fairly described, as should the terms of any secondment.

20.Firms should state clearly whether and in what circumstances flexible working is permitted. In this context flexible working includes part-time work, reduced working hours and increased holiday entitlements. Firms should also state their policies on parental leave.

21.Firms should recognise and support efforts by persons in the firm to balance the demands of their job with the need to have a rewarding life outside of the office environment (work/life balance).

22.Firms should seek to ensure that their support staff are respected and included in the firm’s activities. Integration between support staff and lawyers should be an objective of every firm.

23.Where possible, firms should seek to maintain contact with people who have left the firm (alumni), providing them with appropriate information about the firm and fostering a continuing relationship between such persons and their former firm. In this context, firms should regard both former members and future recruits as relevant stakeholders.8

Many small and midsize law firms follow almost none of these guidelines, dismissing them as “only for the big firms”. However, some progressive smaller firms are making substantial investments in their people, not only to improve the quality of service offered to their clients and the efficiency of their operations, but also to be more attractive in the competition for legal talent. These initiatives are not abdicated to the human resources department, but are instead closely guided and managed by one or more partners, and are a continuous concern of the entire partnership.

3.3The firm’s culture

There are five guidelines relating to the values of the firm and the way that they are expressed in the community:

1.Firms should seek to define and communicate a limited number of fundamental values which underpin and inform decisions taken by the firm.

2.Firms should encourage their lawyers to undertake pro bono work. They should develop and communicate a policy for pro bono work undertaken by the firm and by members of the firm with its support. The policy should explain how the firm decides whether to undertake a particular piece of work on a pro bono basis, how that work is allocated and valued if it is undertaken and how the policy of the firm is affected by relevant bar requirements.

3.Firms should develop, communicate and encourage participation in their community service policy. In this context community service means voluntary work in or with local communities in countries where the firm operates.

4.Firms should develop and communicate a policy on charitable giving. This should deal with giving by the firm itself and also any support which the firm offers to charitable efforts by persons in the firm.9

This is probably the weakest area of the IBA Best Practice Guidelines because it totally misunderstands the concept of the culture of a law firm. A good argument could be made that these are not really governance concerns, but rather marketing and public relations tactics. It could also be argued that, compared to other guidelines, these are relatively trivial.

3.4The firm’s clients

The IBA Best Practice Guidelines with respect to clients have a strong risk-management flavour, especially with respect to financial risks and professional responsibility:

1.A firm should ensure that it has a clear understanding of the needs and expectations of its client before beginning any piece of chargeable work for that client. Where possible, client requirements and expectations should be recorded in writing.

2.A firm should adopt procedures and processes designed to ensure that every client knows the terms on which the firm is acting for that client. Terms of engagement (including billing and fee arrangements) should be recorded in writing.

3.It should develop a policy on dealing with conflicts of interest which has due regard to the rules and requirements of relevant Bars (as well as the laws applicable in the jurisdictions in which the firm operates). Such policies should include a mechanism by which possible conflicts of interest are to be identified and dealt with. Firms should ensure that clients know the circumstances in which the firm may cease to act for them.

4.Billing practices should be clear and transparent. Clients and people in the firm should be able to understand how the firm decides what to bill and when to bill it. Clients should be clear about the way in which they can influence the basis on which work for them is to be billed.

5.Firms should adopt and implement procedures to ensure that confidential information relating to clients (and its people) is protected. In appropriate cases (and to the extent permitted in the relevant jurisdiction) such policies should also deal with the development and operation of information barriers within the firm.

6.Firms should encourage their clients to give feedback on work done and on the client satisfaction with the people in the firm dealt with by the client. Firms should consider developing a written complaints procedure which is available to those clients of the firm who request it. The firm should inform those involved when a client complaint is received and give them an opportunity to respond to it.

7.In appropriate cases firms should make arrangements for handling client money.10

All of these issues require senior-level partner attention and oversight. Law firms with weak governance systems usually overlook these issues until problems arise, and then attempt to deal with them ad hoc. This usually dooms these firms to making the same mistakes again.

3.5Wider engagement

Although specific guidelines might not be relevant to a particular firm, the IBA Best Practice Guidelines communicate the concept that a well-governed firm is active in the life of the community it serves, as well as in promoting the general interests of the legal profession in the rule of law:

1.Firms should seek to maintain a courteous and professional relationship with other law firms and other professional advisers and should seek to ensure that their people comply with all applicable professional rules and ethical standards.

2.A firm should seek to maintain a good relationship with, and give appropriate support to, every Bar to which persons in the firm belong and should encourage such persons to become active in the work of the Bar.

3.The firm should seek to support the work of the judiciary in each of the jurisdictions it operates in and to promote the rule of law.

4.Firms should seek to engage with, and play an appropriate role in, the local community in each location where the firm practices.

5.Firms should seek to apply consistently high ethical standards in relation to all of their work and activities.

6.Firms should seek to play an appropriate role in relation to relevant domestic and international law reform projects and in the evolution of the legal environment.

7.A firm should take appropriate steps to promote the good standing and development of the legal profession. It should provide opportunities for its lawyers to participate in the activities of legal professional bodies and support those who do so.

8.Firms should play an active role in promoting the rule of law and access to justice.

9.Firms should actively promote the independence and values of the legal profession.

10.Firms should do all they reasonably can to promote human rights and the freedom of the individual.11

Some of these guidelines are controversial, especially in conservative societies and law firms. Nonetheless, each one has added benefits in terms of improving the national and international visibility of even the smallest law firms.

3.6Legal and regulatory compliance

Five IBA Best Practice Guidelines address compliance, placing responsibility squarely on the shoulders of the partners:

1.A firm should seek to ensure that its lawyers comply with the laws and regulations applicable in the jurisdictions in which it operates and the requirements of every Bar of which its lawyers are members.

2.A firm should put in place appropriate processes and procedures to promote compliance with regulatory obligations imposed on the firm and its people. Firms should have particular regard to the impact of money laundering regulations so as to develop policies and procedures that comply with such regulations in a way that is properly consistent with other professional obligations.

3.A firm should seek to operate according to the highest professional and ethical standards. To this end, it should establish a framework, perhaps by putting in place a code of conduct, to encourage its people not only to comply with relevant laws and regulations but also to respect the concepts and principles that lie behind them. Each firm should identify a member of the firm to be responsible for this.

4.Firms should seek to maintain good relations with regulators and regulatory bodies in each jurisdiction they operate in.

5.If a firm operates in more than one jurisdiction it should seek to ensure that conflicts and inconsistencies between Bar rules or legal or regulatory requirements in each relevant jurisdiction are addressed and (where possible) resolved.12
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