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          Introduction
 
          The Euro has officially replaced the former national currencies of the Member States of the Euro Area as of January first, 1999. But only as late as January first, 2002, i.e. after the lapse of the transitional period of three years, did the ECB and the national central banks of the Euro Systems put Euro-denominated banknotes and coins into circulation. It is to these banknotes and coins that Art. 128 of the Treaty on the Functioning of the EU and Art. 10 of “Regulation 978/98 on the Introduction of Euro” confer the status as “legal tender” (corso legale, cours légal, gesetzliches Zahlungsmittel). That Euro-banknotes and Euro-coins are to serve as legal tender of the Single Currency seems to be evident, if not self-explanatory. However, it is hard to derive a common understanding of the characteristics of legal tender out of the legal heritage of the Member States. This is so because the national concepts of legal tender existing prior to the introduction of the Euro in the Member States differed significantly and were rarely laid down in statutory law; applicable rules were often based on common law and scarce jurisprudence and thus subject to legal uncertainty. Among the few characteristics historically ascribed to legal tender on a worldwide level counts the general principle of “mandatory acceptance”: Under this principle, the debtor of a claim for receivables may discharge his obligation by rendering to the creditor legal tender in the nominal amount of the debt. Inversely, the creditor may not refuse legal tender offered to him and will have to bear negative consequences under the rules governing the creditor’s delay of acceptance if he disobeys this obligation. However, the general principle of mandatory acceptance may be subject to manifold and diverse exceptions: Many legal orders allow the parties to agree on effective foreign currency clauses which have the effect of completely banning payment in local currency including local legal tender. Even when payment in national currency is mandatory or at least allowed, cash payments may often be contractually excluded in favor of means of electronic payments. Some national legal orders grant party autonomy in the aforementioned manner only in B2B-transactions, whereas others also allow for contractual exclusions of payment in legal tender in B2C-relationships. Also, under a number of legal orders the creditor may refuse payments in legal tender under the principles of good faith and fair dealings in cases in which the acceptance of legal tender would be unduly unsafe or overly burdensome due to the physical amount and/or value of the relevant coins and banknotes. Furthermore, divergent positions exist as to the right of the creditor to demand a surcharge for the acceptance of cash payments and some countries generally exclude that payments to all or some public authorities are made in legal tender. A rising number of countries (namely Greece, Italy and France) have a long standing tradition of combatting money laundering and fiscal fraud by explicitly forbidding cash payments exceeding certain thresholds also in private transactions. The ultimate culmination point may be found in Sweden where cash payments might soon be excluded altogether.
 
          Regarding the EU-level, one would expect more clarity on the issue since the Euro is a recent phenomenon, applicable regulation on the Euro in general and on all kinds of technical aspects of Euro-banknotes and coins – including the specifics of Commemorative and Collector Coins denominated in Euro – is abundant and the EU-competence in monetary matters is an exclusive one under Art. 3 TFEU. However, the contrary is true: Art. 128 TFEU and the aforementioned First Euro Regulation limit themselves to stating that Euro-banknotes and Euro-coins are the sole banknotes and sole coins having the status of “legal tender” in the Euro Area. Neither the Treaty nor the Regulation explain the legal consequences this might entail in private or public law. The same is true for the manifold other legislative acts governing the introduction of the Euro and for EU-currency and monetary regulation enacted at a later stage. To the contrary, the Commission published a mere Recommendation “on the scope and effects of legal tender” in 2010 which only recommends the implementation of certain aspects of the Euro as legal tender in private transactions. What is more, the money laundering directives of the EU even allow the Member States to adopt restrictions on cash payments in their fight against money laundering and fiscal fraud. This might imply that Greece, Italy and France may indeed ban the use of Euro-denominated “legal tender” to all payments to be effected on their territory exceeding certain thresholds. The above findings raise the following questions, the answer to which is crucial for the Euro as “Single” Currency: Is the term “legal tender” a genuine European one or does Art. 128 TFEU simply refer to the concepts of legal tender contained in the national laws of the Member States of the Euro Area? Or does EU-law at least provide for a certain legal framework implicitly defining certain “outer bounds” to be respected by the national laws of the Member States when regulating legal aspects of legal tender?
 
          The aim of the articles presented in this publication is to prepare a possible answer on the basis of a comparative-law approach. A tour de table of a number of selected legal orders’ view on the concept of legal tender shall facilitate the task of determining whether a genuine European concept is feasible or even mandatory or whether the current EU-legislation on the Euro is incomplete and fragmentary.
 
          The articles presented on the Euro as legal tender in this publication contain the written form of presentations held in the course of a scientific conference organized in Frankfurt on September 21st, 2018.
 
          The editors thank Deutsche Bundesbank, Munich Branch, for its generous funding of the conference and of this publication. Our thanks also go to Derwis Dilek and Hans Wilke for their diligent editorial work on the manuscripts.
 
          Erlangen/Marburg, July 2019 Robert Freitag
 
          Sebastian Omlor
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            I. Foundations
 
            The terms currency, money, cash, and legal tender have different meanings and have to be distinguished in a legal context 1 even if their usage in economics, politics, and media is blurred to a large extent. An attempt to clarify the terminology is therefore advisable.
 
            
              1. Currency
 
              The Treaty on the European Union (TEU) and the Treaty on the Functioning of the European Union (TFEU) quite frequently use the term “currency” 2 primarily combined with the words “Member State” or “Member States whose currency is the euro”; 3 sometimes also as “stable currency” or “single currency”. 4 The same holds for the Statute of the European System of Central Banks and of the European Central Bank (Statute). 5 Neither the primary law of the Union nor the Eurosystem provide, however, a definition of the term currency. The same holds for the German constitutional law. 6 Diverse delimitations are possible and have changed over time. 7
 
              Originally, the term currency had almost unanimously been understood as the (main) object of the monetary order of a (sovereign) territory; in specific the denomination and distribution of the currency units. 8 This is also the understanding of Article 3.4 TEU stipulating that an economic and monetary union has to be set up. 9 As long as the species of these units had a material value its content had to be fixed as well. Regularly this was achieved by acts of some kind of (sovereign) authority. 10 Whether this is an essential trait of the term money as well, is still debated. 11 In a legal context, the term currency carries at least the connotation of an authoritarian setting. As a result, it is still consented that the origins of currencies are “rooted in the legal system from a particular State or group of States”. 12 Currency law is essentially public law. 13
 
              Furthermore, the word “currency” may also have the meaning of a tangible emanation of such a monetary system. For all practical purposes, this holds for species issued according to the legal order of a monetary system. In the Member States of the EU whose currency is the euro, it is in principle the legal tender, 14 banknotes and coins denominated in euro, Article 128 TFEU. 15
 
              The term “currency” has, however, been considerably expanded. 16 Often it is used in the sense of any instrument that fulfils at least one of the functions of money including creations of merely private persons and organizations, e. g. “digital currencies” (“cryptocurrencies”, “cybercurrencies”) or “complementary currencies”. Even species useable exclusively in geographically or socially limited domains are called currencies, e. g. the “Berkshares” in Massachusetts, the “Chiemgauer” in Bavaria 17 or the pound issued by the “states” of Jersey. To avoid confusion it is preferable to call these private emanations “voucher“ or “token” in accordance with their legal nature, not mattering whether they are tangible or not.
 
              As they are not produced or backed by a (monetary) authority, and definitely not seeking it, “digital currencies”, e.g. bitcoin, ripple, Ethereum, or IOTA, are no currencies in the legal sense of the word. 18 They were distinctively designed as a private, decentralized alternative aloof from any (central) authority or backing by anything tangible or valuable. 19 Whether they may be considered as money (in a wide sense) is a different question. 20 In contrast to the opinion of the German Banking Supervisory Authority (Bundeanstalt für Finanzdienstleistungsaufsicht − BaFin), a superior court has even denied the legal status of bitcoins as financial instrument or as currency. 21 The Deutsche Bundesbank attempts to clarify the terminology and proposes the term “Krypto-Token” for labelling them. 22
 
             
            
              2. Money
 
              The terms “currency” and “money” are not identical and have to be distinguished even if they are used quite frequently interchangeably. The term “money” should be understood as a narrower term embraced by the wider term “currency”. 23 This principle ought to be upheld even if it is contended that “currency has lost its traditional function as money” 24 and a decline in he role of currency in settlements” and of “state control” is stated. 25 Currencies were allegedly “no longer to operate as money”. 26
 
              Money has been labelled as a “paradoxical object”. Some of the paradoxes can be resolved by distinguishing between – at least – two aspects of money: its economic functions and its legal or symbolic (religious) origin and status. 27
 
              
                a) The economic perspective
 
                In economics, a merely functional view of money prevails. It can be everything that fulfils the three well known functions: means of payment, unit of account, store of value. It is not even required that all three functions are fulfilled. The notion of money has shifted to a pure descriptive perspective: Money is anything that is (generally) accepted to serve at least one of the monetary functions. In the words of Abba P. Lerner “money … is what we use to pay for things“. 28 John R. Hicks has brought this to the head by his even wider (in-)famous résumé: “Money is what money does.“ 29
 
               
              
                b) The legal perspective
 
                Such a wide understanding, however, substantially disregards the significance of the term money used in a normative context. In many jurisdictions, like France, Germany, the U. S. and the EU, a pure functional view would not be compatible with the legal situation. From the legal point of view, the term “money” has to be determined in a considerably narrower sense strictly distinguishing between factual description and normative command. Its precise content hinges on the specific normative context where it is used. A link to the sovereign (ruling) powers, however, existed from the origins of money in the 7th century B. C. on and has to be properly acknowledged. 30
 
                Hence, money in the legal sense of the word should be defined as anything prescribed by the legal system to fulfil one or more functions of money and anything acknowledged by the legal system to fulfil one or more of these functions. This does not have to be a commodity or any other tangible good depending on the governing monetary law. 31
 
                This definition does not foreclose the decision whether a (positive) balance of a bank account may be considered as money 32 disregarding the fact that it implies an additional insolvency risk in comparison with money issued directly or indirectly by a sovereign. 33 This leads to the overarching question which was intensively discussed in the past if only tangible objects may be judged as money (in the legal meaning), 34 partially resolved by the distinction between money in an “abstract” sense (as unit of account) and in a “concrete” sense (as means of payment). 35
 
                In this sense “digital currencies” are not money in the legal sense of the word 36 even if they might function in some respect like cash. 37 Nobody is obliged to accept them. They lack any (explicit or implicit) backing by a solvent institution and function neither as unit of account nor store of value due to their extreme volatility. 38
 
               
             
            
              3. Legal tender
 
              Legal tender is a creation of the competent sovereign. Its principal characteristics are that (i) it has to be accepted for settlement of any kind of monetary obligation – private or public. In contrast to all other monetary instruments, (ii) the creditor is held to accept legal tender at full face value if it is offered to him. Complementing this characteristic, (iii) the creditor of a monetary obligation only has a claim for legal tender. The courts 39 and the legal literature 40 have adhered to these principles. They also hold for payments made to or from a government entity, authority or agency. 41 These were also the main findings of the Euro Legal Tender Expert Group – ELTEG instituted by the Commission. 42 In 2010, the EU Commission explicitly accepted the three traits stated above: The creditor of a payment obligation may not refuse euro banknotes and coins unless the parties have agreed on other means of payment. 43
 
              These properties may be prescribed in a strict sense even with criminal sanctions in case of disobedience 44 or – more flexible like in Germany – as a residual rule in case the concerned parties have not agreed on deviating terms. This holds especially for all claims arising from tort. Such an agreement regularly is lacking there by their very nature. A specific problem is the refusal of the sovereign to accept the legal tender it has created itself.
 
              A country may formally acknowledge the currency of another sovereign and its species as legal tender, like some territories on the Balkan. 45 This may be accomplished on a contractual basis 46 but even if the acknowledgment is conducted unilaterally it is compatible with the law of nations 47 since this does not know a right of the issuer to prohibit such a use, in specific not from the protection of intellectual property 48 and the issuance of a currency does not belong to the essential traits of being a state. 49 Such a country may refrain from a formal acknowledgment of the foreign currency as legal tender but tolerate its de-facto use instead of a currency of its own or parallel to a domestic currency. 50
 
             
            
              4. Cash
 
              Cash is not a legal term in the EU but a colloquial circumscription for (domestic) banknotes and coins as emanations of the respective legal systems. If another currency is de-facto used in a non-negligible extent, it might also be considered as cash.
 
             
            
              5. Lawful money
 
              At times when the use of certain monetary instruments, in specific foreign species, was restricted or even prohibited by draconian sanctions, 51 it made sense to discriminate between lawful and unlawful money. When capital controls were lifted and the possession of precious metal (coins) was liberalized the distinction became obsolete. With the growing pressure to illegalize the use of legal tender, i.e. cash, 52 at present, the distinction may have to be re-vitalized although from a different angle. The restrictions of the use of cash within the EU might, however, be inapplicable due to an infraction of EU law 53 and – so far more – do not illegalize the mere possession of it. Using the possession of a larger sum of legal tender, which is as such perfectly legal according to EU law, as a starting point for criminal investigation, as has happened in Germany, is a clear breach of the law. The term ‘lawful money’ could also be used with the meaning ‘money in the legal sense’ but should be eschewed for reasons of terminological unambiguity. Its content would in any case depend on the specific clause to be interpreted, as already has been pointed out.
 
             
           
          
            II. The heterogeneous origins and development of money
 
            The understanding of the rules of the present monetary law is hardly possible without considering the origins and the historical development of money and legal tender with a special emphasis on the role of the supra-individual communities or states.
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